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CHARTERED 1853 


United States Crust Company 
of New York 


Statement of Condition September 30, 1947 


RESOURCES 
Cash and Due from Banks 


Loans and Discounts ‘ ‘ 
United States Government Obligations ‘ 
State and Municipal —_——" : 
Other Bonds eo 
Federal Reserve Bank Stock . 

Real Estate Mortgages . 

Banking House . , R 

Accrued Interest Receivable q 


Total . 


LIABILITIES 


Capital Stock 

Surplus Fund . . 

Undivided Profits . 

General Reserve . 

Deposits 

Reserved for Taxes, Interest, Expenses, ete. 
Unearned Discount . 

Dividend Payable October 1, 1947 . 


Total . 


$ 36,650,649.64 
34,441,370.45 
62,199,987.14 
8,910,000.00 
4,000,000.00 
840,000.00 
3,908,487.76 
1,475,000.00 
477,104.21 


$152,902,599.20 


$ 4,000,000.00 
24,000,000.00 
2,817,802.15 
959,114.34 
120,030,270.95 
735,229.64. 
10,182.12 
350,000.00 


$152,902,599.20 


Securities carried at $8,095,000.00 have been pledged to secure public 
deposits and for other purposes as required or permitted by law. 


TRUSTEES 


Wituiamson PELL, Chairman of the Board 


BENJAMIN STRONG, President 
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Member 
Federal Reserve System 


James H. Brewster, Jr. 
Epwin S. S. SUNDERLAND 
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Joun M. Hartan 
Wituiam A. W. STEWART 


Federal Deposit Insurance Corporation New York Clearing House Association 


















AGENDA FOR BANK DIRECTORS 


Industry Members Can Aid Bank Management 


to Develop Effective Public Relations 


N the board of directors of many banks 
and trust companies are industrialists 
whose companies have had successful ex- 
perience with various public relations pro- 
grams. Some of these activities can be ap- 
plied or adapted to financial institutions to 
equal advantage. 

The possibilities might well be explored 
through discussions at board meetings and 
between the industrialist members and bank 
and trust department heads. It remains to 
apply the experience of industry to banking 
and trusteeship. 


For example, plant tours have been found 
one of the most effective methods of creat- 
ing greater good-will and interest in the 
company among customers and the com- 
munity, and better understanding of the 
general operation by employees and their 
families. Most banks show new employees 
around the different departments, explain- 
ing the functions of each and thus orienting 
their new duties with the general policy and 
correlated phases of the work. But too often 
the older employees are left to figure it out 
for themselves—if they care to. 

While it is quite common for banks to 
allow or invite school groups to tour their 
premises, this is often only a cursory per- 
ambulation and view of machines with 
sparse commentary on the functions of the 
departments. Well-planned and conducted 
by a guide who can dramatize the services 
of banking and trusteeship to the business, 
personal and commercial life of the com- 
munity and country, the Bank tour can be 
as effective as those of industry. 


It should prove most profitable for the 
officers of any bank to visit nearby plants 
which have worked out good tour tech- 
niques, for the bank can potentially do bus- 
iness with everyone of any substance and 
in every line of business. Not only students 
but financial officers of corporations, civic 
officials, lawyers, accountants, insurance 
men are interested in a behind-the-scenes 
view of banking. 

It is extremely important, to increase 
the public respect for private banking and 
trusteeship, that thought leaders in the 
community, such as the clergy, educators, 





Editorial 





newspapermen, judges, have a clearer pic- 
ture of its social and economic usefulness. 


The Open House is another avenue of 
public contact that can create new friends 
and bring old ones closer, and need not 
wait on a golden, silver or other metallic 
anniversary. In some cities an annual event 
is made of open house week in the local 
plants. A general practice among banks on 
special anniversaries or opening of new 
or modernized building, it can be made 
more interesting through use of exhibits 
and extended to special groups on more 
frequent occasions. 


Forums for discussion of current eco- 
nomic affairs have been successfully em- 
ployed by both banks and industry for 
selected groups. Judging by the recent de- 
velopment of these forums, for employees 
as well as educators and other community 
groups, in a number of the leading indus- 
trial companies, this activity promises to 
become of wide interest and usefulness. It 
provides an excellent way of overcoming 
popular misunderstandings of business and 
our economic system. 

There are numerous other phases of a 
well-rounded and objective public relations 
program which can be valuable in creating 
good-will, improving public understanding 
of the simple economics of business and 
banking and paving the way for new and 
increased business. 


If banks and trust companies are to be 
more than passive trustees of the savings 
and investments under their administra- 
tion, they will need to take a leading role 
in dissolving many harmful but prevalent 
delusions about profits and wealth. Faced 
with a world-wide fight between state and 
private enterprise, with the diminishing 
value of money and the tax and wage 
squeeze on business profits, trustees have 
their own as well as their beneficiaries’ 
welfare at stake. 


Unless bankers and trustmen can gain 
the greater confidence of the people and 
work efficiently with business in combating 
economic illiteracy, we cannot hope to have 
financial leadership anywhere but in polit- 
ical circles. 
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IF BANKING IS TO PROGRESS 


Sound Public Relations is the Answer 


WALTER BRAUNSCHWEIGER 


Executive Vice President and Chairman, Public Relations Committee; 
Bank of America N. T. & S. A., San Francisco 


Notable for 


its well-rounded public relations 


philosophy as well as activities, the Bank of America 

has proven the effectiveness of this work by its 
growth to the status of the largest private banking institution in 
the world. The author is-in a unique position to describe public relations, 
as they apply to banks and trust companies, not only as chairman of the 
coordinating committee but also as chairman of the bank’s Trust Invest- 
ment Committee for the southern division, and as a member of the 
Managing and General Finance committees. Long active in civic and 
national affairs, Mr. Braunschweiger is now vice president (for the 
Western States and territories) of the Chamber of Commerce of the 
United States. The following article, prepared at the magazine’s request, 
describes procedures and evaluates policies that well serve as a guide 
to banks of various size and in any locality.—Editor’s Note. 


3 grenend we are living in an era im- 
pregnated with ideologies which have 
gained phenomenal popularity with large 
segments of our population, even in the 
face of some amazing contradictions. 

As so ably pointed out in a recent editor- 
ial, “Protection for Profits” (Trusts and 
Estates—The Journal of Capital, October, 
1946), American business and industry are 
presented with an unprecedented challenge 
to replace many public misconceptions with 
economic literacy, if we are to be assured 
of real protection for savings and trust in- 
vestments. Trustees of corporate capital 
and trustees of personal or family capital 
are equally concerned with the perpetuation 
and progress of the American private enter- 
prise system, for both groups depend entire- 
ly upon the profits of enterprise. 

In the case of a business, the stockholders 
and employees get their income and ad- 
vancement from profits, while in the case 
of trustees, insurance companies, etc., the 
welfare of their beneficiaries and clients 
depends solely upon earnings from invested 
capital. Without these earnings, there is 
no inducement for people to save, plan for 
the future, or build up their own estates 
upon which to live. Profits are the prime 
protection of payrolls and pensions as well 
as of stockholders and management. But 
profits have been subjected to increasingly 
restrictive attacks for many years. 


ESS than fifty years ago a typical Amer- 
ican workman put in ten hours a day 
for two dollars, and the employer made a 
profit. However, even in those days many 
people were protesting that the profit prin- 
ciple was wrong. However, the employers 
were able to invest profits in better and 
better machinery. This in turn enabled the 
worker to produce more so that the product 
might be sold at a lower cost to more people. 
From this greater production the worker 
got more and the employer still made a 
profit, which to this day he continues to 
invest in better equipment, thus increasing 
each worker’s production out of which he 
continues to get higher and higher wages. 
During this time the average American 
work day has gone from ten hours to eight 
hours, and the average wage from two dol- 
lars to nine dollars, giving our American 


worker by far the highest standard of liv- ff 
ing the world has ever known. All this ff 
could not have happened if business had not [ 
had profits to invest; the day this process f 


stops — progress stops. 

In the words of one enlightened labor 
leader: “The worst crime against working 
people is a company which fails to operate 
at a profit.” 


Banks are Primarily Concerned 


RECENT wage-earners’ survey of Gov- 
ernment ownership conducted by Mac- 
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fadden Publications showed that the great 
proportion of affirmative answers was for 
the Government ownership of banks. The 
ownership and control by the Government 
of the nation’s banking system would con- 
stitute the most serious threat to our 
democratic system of Government and the 
entire structure of private enterprise. Un- 
der their present quasi-public setup banks 
have the dual responsibility of serving the 
public and making money for their stock- 
holders, and the public too often fails to 
appreciate the fact that the banks’ earning 
ability constitutes the public’s own security. 


Thus, financial institutions which do a 
good job of serving the public in money and 
property matters, and effectively tell the 
public about it are not only helping to 
preserve the private enterprise system but 
also expand their own earnings. 


With the increasing dependence of banks 
upon informed and sympathetic public 
opinion bankers have a solemn obligation 
to encourage a spirit of accuracy and fair- 
ness in the handling of all bank public 
relations matters. Banks must be on guard 
constantly to advance not only their own 
but the public’s stake in banking. Sound 
banking practices must be interpreted con- 
tinuously by means of sound public rela- 
tions practices. 


We must not only “be right,” but also 
appear to be right. We must tell the public 
the “whys” of our actions so that they 
may understand the reasons behind the 
many things which sometimes create mis- 
understanding or suspicion. Sound public 
relations thus can become the first line of 
defense in the fight to protect depositors’ 
dollars, stockholders’ investments, and the 
public’s financial welfare. 


No Subject More Important 


HERE is no subject of greater im- 

portance to bankers at this time than 
public relations. One of the most significant 
developments in banking and finance today 
is the constantly increasing recognition be- 
ing accorded these problems. 


Events of recent years have demonstrated 
again and again that a major requirement 
of sound bank management is to know what 
people are thinking about the banks. They 
have shown that not only is public good- 
will just as desirable an asset for banking 
as good loans and investments, but also that 
the two must be reviewed for American 
banks. 
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The history of American banking pre- 
sents a succession of incidents and condi- 
tions which have had an adverse effect on 
public opinion. Those who have followed 
the course of events in banking for some 
years past can recall that for a long time 
there was seemingly a careless disregard 
on the part of many banks for the opinion 
of the public concerning their business 
operations. Modern bankers realize that 
this disregard and lack of vision have lost 
them business, encouraged restrictive leg- 
islation, and placed bankers in the conven- 
ient role of “villain” in so many books and 
plays that they are still feeling the reper- 
cussions. In the long run this may turn 
out to be a blessing in disguise, for 
sometimes a series of jolts are needed for 
realization to crystallize. 


Prejudices to Overcome 


ANKING is one of the most difficult 

fields in which to achieve theoretically 
perfect public relations (if such were pos- 
sible). Among the manifold difficulties, per- 
haps none is more troublesome than the 
fact that in its chief service, the extending 
of credit, the old saying operates “For loan 
oft loses both itself and friend. Other 
reasons for attitudes of distrust are the 
bank failure record before and during the 
Depression, political attacks and revelations 
at the Congressional hearings on financial 
reform legislation during the period of 
1932 to 1935. 


As a public service, members of the Bank of 
America Speakers Bureau address many thou- 
sands of people each year on a wide variety 
of business, economic, and financial subjects. 
Here Vice President Harry McClelland ad- 
dresses a society of automotive engineers na- 
tional convention on “Transportation Eco- 
nomics in the West.” 
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In. the past, banks generally failed to 
deal with fundamental factors in public 
opinion. Many an otherwise well-informed 
man will admit that the ways of banks are 
to him a dark and inscrutable mystery, and 
he is inclined to look with suspicion upon 
whatever they do. The millions tossed about 
so graphically in annual bank statements 
seem tremendous amounts to him, and he is 
apt to feel that he would like to see some 
of.it distributed among the so-called ‘“‘com- 
mon people.” 

In his mind banks are outstanding sym- 
bols of capitalism and “vested interests.” 
Only enlightened public relations in con- 
stant action can cope with such attitudes. 


Founded on Public Relations Principles 


HEN A. P. Giannini first conceived 
the organization which is today Bank 
of America, his precepts were based square- 
ly on the principles of service to the 
many, and on community consciousness. 
As Mr. Giannini has said: “The little fel- 
lows have always been our friends, and we 
must never forget it. Their interests always 
must be our first concern. In a real sense 
we are the bank of the masses.” 
More recently, when asked to comment 


upon Bank of America’s growth and pro- 
gress, he stated: “If our institution has 
become great, it is by consent of the people 
we serve. We can endure only by continuing 
that type of service. My pride has been 
less in the material stature to which it (the 


School children here operate their own tellers 
window on Bank Day at the Chapman School 
in Fullerton, California. Inaugurated by Bank 
of America in 1911, the school savings plan 
has become an active part of the educational 
program in hundreds of schools. 
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bank) has grown, its earnings reports and 
assets, than in the great service it has 
rendered every day.” This frame of mind, 
so to speak, is still the basis for Bank of 
America’s public relations program. 


Everybody’s Business 


E like to feel that public relations is 
everybody’s business in the Bank of 
America. But being mindful of the old 
saying that “everybody’s business is no- 
body’s business,” our public relations func- 
tion is basically a “grass roots” operation, 
originating with our employees and their 
contacts with the various publics and head- 
ing up to a public relations committee com- 
posed of eighteen senior administrative 
officers. This public relations committee 
acts as a policy board or, we might say, a 
board of directors for our over-all program. 
Public relations with our institution is 
not confined solely to the problems of adver- 
tising, publicity, personnel relations and 
training, production of new business, re- 
tention of old business, or to organizational 
problems. Our approach has been described 
as a “philosophy of management” or “psy- 
chological frame of mind” on the part of 
top management. As a management func- 
tion, therefore, it is not centered in a pub- 
lic relations department as such, but is 
carried on through all of the departments 
and branches. 


Three Major Approaches 


E constantly carry on activities which 

might be classified into three separate 
public relations programs, as follows: (1) 
in behalf of the welfare and progress of the 
State of California and the country, (2) in 
behalf of the welfare of the banking bus- 
iness, (3) in our own behalf. 


Further, we go somewhat on the theory 
that there is no such thing as a “general 
public.” What most people refer to as a 
“general public” is really made up of people 
belonging to numerous different smaller 
publics. For example, a person as a mem- 
ber of one of our “customer publics” might 
feel that our bank is very sound and offers 
excellent service. However, this same per- 
son, as a member of a “citizen public,” 
might feel that our bank is undemocratic 
and anti-social. Likewise, people are bound 
together in various publics by common in- 
terests, geographical location, and many 
other things which create separate seg- 
ments. 


For example, our headquarters business. 
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extension departments are charged with 
responsibility for relationships with nation- 
al and statewide customers and prospects, 
as well as duties of assisting various 
branches in operations which fall within 
this scope. Business extension officers are 
assigned to specialize in the various bus- 
inesses and industries so that they may be 
of more assistance to those particular 
groups. The many other departments, car- 
rying on more than forty different banking 
services, specialize in close contacts with 
the public in their specific fields. 


Community Citizens 


UPERIMPOSED upon this structure is 

our division of area _ responsibility 
whereby, in each community in which we 
maintain a branch, the branch manager 
and his personnel are responsible for carry- 
ing out all of our public relations policies 
in that area, with the assistance and guid- 
ance of headquarters officers. 

In this connection, it is the bank’s policy 
for our officers and employees to take an 
active part in all worthy community activ- 
ities and to contribute as much as possible 
to the progress and growth of the commun- 
ities where they are located. Today almost 
every community offers many opportunities 
for energetic citizens to take the leadership 
in public undertakings. Youth, Community 
Chest, Red Cross, safety, veterans, schools, 
housing, and many other problems are sub- 
jects of mutual concern. 

Hundreds of our officers and staff have 
contributed much to such activities in their 
communities and are continuing to do so 
as a public service — offering tangible 
evidence that our bank and the people who 
constitute it are good citizens, and demon- 
strating “why” the bank is a constructive 
force in the community aside from its finan- 
cial and economic achievements. 

Though public relations is the practice 
of “doing things,” it is also the practice of 
“not doing things’ — the wrong things. A 
banker who is an active part of his com- 
munity knows what his neighbors are 
thinking about and should take care not to 
become involved in controversies of an 
explosive nature which do not bear directly 
upon the public welfare. Our friends and 
neighbors are made up of both Republicans 
and Democrats and of various religions, 
races, and creeds. Under our American form 
of government all are equal and entitled to 
equal consideration. No end of ill will may 
be generated by our forgetting this primary 
tenet of being good citizens. 


Bank officer R. E. Wilson, particularly versed 
in the plastics business, confers with Wm. 
Modglin on production methods. Mr. Wilson 
made the original loan of $300 to start Modglin 
Co., Inc., today one of the largest in the field. 


Media of Communication 


HE observation that “all business is 

local,” brings to mind the fact that all 
public relations is local too, particularly 
in our case where we have branches 
throughout the entire state, each serving 
its own particular group of publics, and 
constitute the great majority of our con- 
tacts with our more than three and a half 
million customers. 


It can therefore be seen why our public 
relations is fundamentally a “grass roots” 
operation heading up to top management 
level. 


In this discussion we take for granted 
the functions carried out by advertising 
and publicity activities as a part of the 
whole, since in the dealings with our various 
publics they may be used extensively, slight- 
ly, or not at all, depending upon objectives 
to be achieved and the methods which seem 
most expedient. However, it should be men- 
tioned that practically all leading types of 
media for communication to the public are 
included by our bank as integrated parts of 
our public relations program: newspapers, 
magazines, radio, and motion pictures. 


A highly important vehicle for rendering 
constructive service to various groups, and 
at the same time to further public under- 
standing of banking generally, is afforded 
by our Bank of America Speakers Bureau, 
which includes some four hundred Bank- 
americans who collectively address thou- 
sands of people each year on a wide variety 
of subjects. 





Some of Our Specific Publics 


MPLOYEES — Our first most impor- 

tant public is probably our own employ- 
ees. Though our personnel relations and 
staff training departments are primarily 
concerned with our employees, when we 
consider the whole picture, it becomes evi- 
dent that our interest in our employees and 
their activities extends far beyond the scope 
of these two departments. With this in mind 
Bank of America was among the pioneers 
in instituting such benefits as employee 
profit-sharing; employee retirement pen- 
sion plans; group life, accident, and sick- 
ness insurance; opportunities for further- 
ing education; employee suggestion and 
award plans; and participation in manage- 
ment by junior staff members through 
inauguration of a “junior advisory coun- 
cil.” 

Bank of America early established the 
Bankamerica Club,. a social organization 
for employees which carries on almost 
every recreational and social activity we 
might name, from hobby shows and public 
speaking contests to big-time commercial 
league athletic teams. A house organ, The 
Bankamerican, and other publications for 
employees likewise contribute to the job 
of telling the “why” of Bank of America 
to the many staff members, augmenting the 
numerous tangible benefits they receive 
through actual demonstration and action. 

Stockholders — With an institution own- 
ed by about 160,000 stockholders, our 
“owners” are likewise one of our most 
important publics. Bank of America was a 
pioneer in the modernization and stream- 
lining of stockholder reports so that stock- 
holders could understand the “why” of our 
- operations and actions and would therefore 
be in a better position to actively support 
the institution. As a result, our annual re- 
port has consistently won national awards 
for a number of years. We also keep our 
stockholders periodically posted by means 
of graphic pieces of literature, generally 
mailed with their dividend checks, as well 
as other forms of communication from time 
to time. 

Proceedings of stockholders’ meetings are 
fully reported, and stockholders are cordial- 
ly invited to visit the bank at its head offices 
in San Francisco and Los Angeles or at any 
of its branches and to become better ac- 
quainted with its officers and staff members 
at every opportunity. 

Youth — The youth of today, as the 
adults of tomorrow, will constitute tomor- 
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row’s public. Bank of America has there- 
fore from the outset considered youth as 
one of its most important publics. We 
pioneered school savings in 1911 and today 
maintain more of these accounts with 
children than any other financial institution 
in the country. The bank also pioneered in 
making loans to children for agricultural 
projects and for livestock-raising purposes, 
such as are sponsored through the Future 
Farmers of America and 4-H organizations. 
The bank cooperates with schools in the 
teaching of such things as thrift, principles 
of business, what business expects of young 
people, and other subjects which have been 
neglected far too much in our American 
educational system in the past. We are pres- 
ently inaugurating a new plan of merit 
awards for outstanding students in many 
different fields of activity. Tied in with this 
program are bank visits or tours by student 
groups and school vocational counselors. 


All of these activities help to make better 
citizens for the country; and through our 
helping to explain the “why” of banking 
and its place in the business structure and 
the community, we accomplish our twofold 
objective of favorably interpreting the pri- 
vate enterprise system and the necessity 
for profits, as well as building banking and 
its importance in the minds of future 
citizens. 


Veterans — The thousands of returned 
war veterans and those in the service who 
will soon be veterans of course constitute a 
distinct and very important separate public 
for banks. Recognizing our responsibility 
toward them and the outstanding public 
service of assisting them in their orderly 
adaptation to civil life, we have gone to 
great lengths to demonstrate the “why” of 
the banks’ constructive role in the economy 
of the country and to show how banks are 
anxious to be of specific assistance. 


Upon the cessation of hostilities, our bank 
made available a number of our own “Vet- 
Loan Plans,” designed to augment the bene- 
fits provided under the G. I. Bill of Rights. 
Also, at that time, we selected and provided 
special training courses for more than a 
thousand competent bank employees, mostly 
returning veterans, so that they might be 
assigned to the various branches in a special 
capacity as veterans’ counselors. These 
counselors were provided with latest infor- 
mation on the G. I. Bill of Rights, G. I. in- 
surance, and on economic conditions in 
various parts of the country and in various 
industries. This service is still extremely 
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popular, with several thousand seeking ad- 
vice daily. 

In addition to whole-hearted cooperation 
with the numerous veterans’ organizations, 
the bank has published such informative 
booklets as “Answers to the. Questions of 
100,000 Veterans,” “How to Buy a Home,” 
“How to Buy a Farm,” “How to Have a 
Business,” and “G. I. Insurance.” 


The “Small Business” Public — During 
recent years many Government officials and 
agencies have made much of the necessity 
of befriending “small business;” and it is 
apparent that had there not been a fertile 
field for this type of appeal, it would not 
have met with such widespread public ap- 
proval. Last year this bank established a 
comprehensive information service for the 
exclusive benefit of small businessmen, 
present and prospective. Called the Small 
Business Advisory Service, it is designed 
to provide a clearing house of information 
on local conditions as well as current trends 
and activities in numerous retail and service 
fields. Small businessmen are often un- 
familiar with many of the problems con- 
nected with the successful merchandising 
of goods and services; and as their facil- 
ities for study and research are limited, it 
is felt that this constitutes a really helpful 
service to private enterprise. 


Banks, like other- businesses, have what 
might be termed “inside” and “outside” 
publics, the first composed of people who 
are now customers, and the outside public 
composed of non-customers who view us 
simply as “citizens.”’ We desire to get across 
our “whys” through every possible channel 
to both of these groups, for, banks can exist 
only through consent and support of what is 
popularly called “the general public.” 
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“Let’s Get Better Acquainted” 


NE of the mottos of Bankamericans 
O is: “Let’s get better acquainted.” For 
the staff member this means: “Let’s get 
better acquainted with our bank, with our 
associates, with our role in the community, 
with those who use our services, and with 
the new citizens who move into our com- 
munity.” 

Repeated opinion polls and other scientific 
studies, as well as actual experience, all 
tend to prove that the more a person knows 
about the operations and “whys” behind 
our banking procedures, the more friendly 
he is toward our principles, the more toler- 
ant he is of our shortcomings, and the more 
likely he is to favor the system of private 
banking and private enterprise. 


Public opinion is constantly in a state of 
flux, owing to the many influencing pres- 
sures being exerted upon it. People fre- 
quently gain opinions which they take for 
granted without any due process of reason- 
ing and often without having any “whys.” 
Those are the types of opinions which are 
dangerous for all of us. 


With this in view, our bank has, for a 
a number of years, periodically conducted 
scientific public opinion polls by personal 
interview on approximately the same scale 
as that utilized by the well-known Gallup 
polls. In all surveys we consistently seek 
the “whys” of the opinions, preferences, or 
objections expressed so that consideration 
may be given by management and appropri- 
ate action taken. We feel that a constant 
awareness of the ever-changing panorama 
of public opinion is a form of inquiry which 
all bankers should seriously consider as a 
necessary foundation for any comprehen- 
sive public relations program. 





An Experienced Group of Consultants: 





527 Fifth Avenue 


POOL TO 


PENSION PLANS - PROFIT SHARING 


of all types, 


PLANS - EMPLOYE BENEFIT PLANS 


Self-Administered, Trusteed or Insured 


Cc. P. DAWSON CO. 


MUrray Hill 3-1460 


New York 17 








INDINGS of an extensive survey of 

public reporting techniques and ap- 
proaches developed by corporations have 
just been published by the Research Insti- 
tute of America, Inc. Under the title 
How to Tell Your Company’s Story — To 
Employees, Stockholders, and the Public, 
is presented an illustrated text on selected 
examples from successful public relations 
programs. While the survey dealt with 
techniques used by industrial corporations, 
the same story has to be told by banks to 
their various publics. 


Indications are that one of the biggest 
leaks in business costs today stems from 
employee antagonism or indifference to- 
ward the job, the company, and business 
in general. The Research Institute report- 
ed that unfavorable attitudes toward a 
company flow from a wide variety of 
causes — as many sided and complicated 
as human nature itself. The individual 
employee’s seeming loss of status and 
significance in modern industrial and 
commercial society tends to create resent- 
ments. In some companies, management 
carelessness or ineptitude in handling 
people has aroused deep antagonism. 


Set the Record Straight 


Employee and public relations are doubly 
harmful when they stem from misunder- 
standing and misinformation about the 
facts of business life. The Institute felt that 
setting the record straight is just part of 
an enormous human relations task confront- 
ing management today, but that it is one of 
the first and basic steps. 


How does this affect a bank? In the 
average community, the bank is regarded 
as the financial center of activity and the 
logical source from which economic in- 


72 LARGE INDUSTRIAL COMPANIES 
TOTAL ASSETS $27,206,000,000-1945 





Telling the Business Story 
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formation should flow. Despite this fact, 
in some instances, bank employees know 
less about the fundamental economics of 
their profession or trade and its position 
in the overall business picture, than em- 
ployees in local industrial plants. 


How to Identify Interests 


It is the bank officer’s responsibility to 
see that employees in his bank are not 
antagonized by misconceptions. For in- 
stance, payments to management usually 
look large if stated in dollar amounts, 
much smaller when stated as a percentage 
of sales and payoll. Thompson Products, 
in its 1944 report to employees, pointed 
out “If all of the officers had worked for 
nothing, it would have amounted to a sav- 
ing of less than one cent per employee per 
hour. In other words, it cost you the price 
of a few cigarettes a day or a cocktail 
a week to hire the men who plan and direct 
operations, and assume responsibility for 
the future security of your company and 
job.” 


The Institute’s survey concludes that the 
fundamental aim of a sound public rela- 
tions program is to help establish a sense 
of a community of interest between em- 
ployees and the community on one hand 
and the company on the other. Too many 
people still don’t realize that Ameriean in- 
dustrial and commercial companies are 
owned by some twenty million citizens. 


In publishing this report, the Research 
Institute has analyzed and packaged the 
experience of many companies who have 
operated successful internal and external 
programs. The report might well serve as 
a reference book for bankers interested in 
capitalizing on the experience of corpora- 
tions. 
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Guaranty Trust Company of New York 


MAIN OFFICE 
FIFTH AVE. OFFICE 140 Broadway MADISON AVE. OFFICE 
Fifth Ave. at 44th St. Madison Ave. at 60th St. 
ROCKEFELLER CENTER OFFICE 
40 Rockefeller Plaza 


LONDON . PARIS . BRUSSELS 
Condensed Statement of Condition, September 30, 1947 


RESOURCES 


Cash on Hand, in Federal Reserve Bank, and 
Due from Banks and Bankers $ 528,013,046.59 


U. S. Government Obligations 1,407,618,355.96 
Loans and Bills Purchased 789,353,139.34 
Public Securities $ 100,481,560.01 
Stock of the Federal Reserve Bank 9,000,000.00 
Other Securities and Obligations 11,808,699.35 
Credits Granted on Acceptances 6,988,853.59 
Accrued Interest and Accounts Receivable .... 9,971,204.00 
Real Estate Bonds and Mortgages 1,351,385.46 

139,601,702.41 
Bank Premises 4,879,381.78 
Other Real Estate 131,085.40 


Total Resources $2,869,596,711.48 


LIABILITIES 


$ 100,000,000.00 

Surplus Fund 200,000,000.00 

Undivided Profits 59,046,425.38 
Total Capital Funds $ 359,046,425.38 

LA DET SETA OE SEE ee ee $2,450,011,993.02 

Treasurer’s Checks Outstanding 25,089,414.19 
Total Deposits 2,475,101,407.21 

Acceptances 15,725,651.66 


Less: Own Acceptances Held for Investment .. 8,736,798.07 
6,988,853.59 


Liability as Endorser on Acceptanees 
and Foreign Bills 232,933.00 


Dividend Payable October 1, 1947 3,000,000.00 


Items in Transit with Foreign Branches 
(and Net Difference in Balances between Various 
Offices Due to Different Statement Date of Foreign 
Branches) 1,934,434.78 


Accounts Payable, 
Taxes, etc. 23,292,657.52 
35,448,878.89 


Total Liabilities $2,869,596,711.48 


Securities carried at $80,358,068.53 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public moneys as required by law, and for other purposes. 
This Statement includes the resources and liabilities of the English, French, and Belgian 
Branches as of September 26, 1947. 


Member Federal Deposit Insurance Corporation 
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NEW BUSINESS THROUGH 
FINANCIAL RELATIONS 


igo is a growing tendency among 
bank executives to profit by the expe- 
rience of leading industrialists who practice 
enlightened public relations. However, there 
are still a great number of business and fi- 
nancial leaders to whom public or financial 
relations are nebulous and misunderstood 
terms, often confused with “publicity.” 
Many master technicians in the mechanics 
of banking have yet to realize the potential- 
ities for long-term gain which lie in a pro- 
gram for improving their relations with the 
public. 


Financial relations is the synonym ap- 
plied to public relations as practiced by 
commercial, savings and trust banks and 
other financial institutions. Public relations 
is a matter of policies and practices rather 
than the publicity that some time reflects 
them. 

An individual living in a community can- 
not expect to be held in esteem by his 
neighbors unless his activities and interests 
warrant it; nor can a bank or industrial 
concern. 

It is rarely that one bank in a community 
has more visible benefits to offer the poten- 
tial customer than any other, and his choice 
will be largely influenced by public accept- 
ance of the policies and reputation of a par- 
ticular bank. 


Financial Relations Begins at Home 


NY program must begin at home, since 
a bank’s employees are its best—or 


A worthy charity or community fund raising drive always 
gets display space and support from Wabeek 


State National Bank 


worst—creators of goodwill and new busi- 
ness. When a bank has established itself 
with its employees as the best place in town 
to work, an organization they are proud to 
be associated with, then it is prepared to 
branch out into community and public ser- 
vice activity. 

A financial relations campaign must be 
as carefully planned and executed as an ad- 
vertising sales campaign. Evidences of pa- 
ternalism or strong self-interest on the part 
of the bank will not only accomplish nothing 
constructive, but do considerable damage to 
the bank’s reputation. Money spent in pub- 
lic service activities does not bring the same 
immediate and tangible return as a good 
sales campaign, but it paves the road to 
long-term and continuing business. 


Explaining Profits Through Advertising 


NE of the best jobs done by a bank in 

using paid “public service” advertising 
as a public relations medium, is being done 
by the Pacific National Bank of Seattle (see 
cut). Thomas W. Paul, vice-president, ex- 
plains the thinking behind this bank’s series 
of ads explaining profits: 


“Since we are trying to specialize in the 
commercial field, naturally our advertising 
should be designed to appeal to accounts of 
that type. As discussions progressed with 
our advertising counsel, we considered three 
or four types of appeal, one of which might 
be used as the keynote of our advertising 
program for 1947. We finally settled on this 
so-called public service type of advertising. 


“. .. there is a great ques- 
tioning of the future of our 
business life and the system 
under which we have been ac- 
customed to operate. It is ob- 
vious to us that any marked 
change in the profit and loss 
system would unquestionably 
have an adverse effect on 
banks, and probably this field 
of endeavour would feel the 
blow first. Therefore we felt 
we should attempt to educate 
the public on the fundamentals 
of our economy. 

“We know that we are not 
pioneering in this field of edu- 
cation since some of our lead- 
ing corporations have tried 
to ‘do a similar job. How- 
ever, we know of few banks 
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that are presently following this line, and 
since we believe that banks have more to 
lose, or at least we would probably lose ours 
first, it is only reasonable to join with in- 
dustrialists in what we consider to be an en- 
lightened form of advertising.” 


Effective Use of Window Space 


HE window display has been effectively 

used as another medium for creating 
community goodwill. Products of local con- 
cerns, displayed in a _bank’s windows, 
amounts to free advertising. The public 
realizes that this action is a gesture on the 
part of the bank to promote the use of local 
products and companies whose welfare ef- 
fects the whole community. This is getting 
close to home with the average citizen, the 
same citizen whose small accounts in large 
volume constitute the mass market for the 
bank’s services. 


Obviously, the industrial companies 
whose products are displayed will be in- 
clined to consider this bank favorably in 
contemplating loans or opening new ac- 
counts. Here is a definite pay-off from the 
public relations effort, but one that is gen- 
erated through goodwill and cannot be con- 
strued as self interest on the bank’s part. 


Wabeek State Bank of Detroit has re- 
ceived much favorable publicity and com- 
munity interest through a series of window 
displays they have been running for years. 
Prior to the war, there was substantial de- 
mand for the space, which is allotted for 
periods of two weeks, and it was often re- 
served as much as three months in advance. 


The bank loans this space without charge 
to approved applicants, and, of course, with- 
out liability to the bank. The policy has been 
to accept displays having an educational or 
public interest value in addition to the sales 
appeal. This approach has produced some 
very interesting exhibits showing the vari- 
ous steps in manufacturing from the raw 
material to the finished product. It was 
found that displays featuring new materials 
or processes provoked the most attention 
and comment. 


In addition to industrial and commercial 
exhibits, displays have been received from 
various schools in the city, the Department 
of Parks and Boulevards, the Detroit His- 
torical ‘Society and many charitable and 
other community projects. 


Public service advertising and window 
displays are but two of the many ways in 
which a bank can curry public favor. Its 


MAKES profit? 


Co-ordinated Teamwork Keeps the American Business System Successful 
\OFIT . . . the life blood of business . . . Pinccdhecay buy at fair prices. It 
to 


likewise 
successful operation of a 
++. any 


Pacific National’s campaign aims to protect 
banking business by explaining and promoting 
the system that furnishes this business. 


unique position in the everyday life of a 
town places the bank in the ideal position 
from which to promote civic welfare and 
reap the benefits in community friendships. 
Sell the bank to the employees, and they will 
cooperate with the officers in selling it to 
the public. After all, financial or public re- 
lations is only a conscious effort to get along 
with one’s neighbors. 


Mack Directs P. R. Council 


JOHN B. MACK, JR., deputy manager in charge 
of the Advertising Department of the Amer- 
ican Bankers Association, has been named 
director of the Public Relations Council, among 
various staff changes at the A.B.A. He suc- 
ceeds C. W. Green, who resigned to become 
vice president of the Franklin Square (L. I.) 
National Bank. Leroy Lewis has been ad- 
vanced to educational director of the American 
Institute of Banking, succeeding Dr. William 
A. Irwin, who continues as economist and has 
been named secretary of the Economic Policy 
Commission. 
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Prices and Profiteering Charges 


HE compilation of profits of 296 leading 

corporations for the first half of 1947, 
just issued by the New York Times, shows 
a rise of 127 per cent over the corresponding 
period last year. At the same time, cost of 
living rises—particularly in foods—bring 
new irritations and difficulties. This combi- 
nation has explosive possibilities. 


Both in the United States and in Canada 
the cry is growing for re-control of prices, 
and labor papers are not alone in trying to 
pin the major blame for rising costs on “cor- 
porate profiteering.” Meantime forces are 
generating for another round of wage in- 
creases. Financial as well as business lead- 
ers in every community have a business as 
well as civic interest in spreading the profit 
facts on the record, urging their dissem- 
ination. Authoritative reports show such 
facts as these: 


The cost of living index (Bureau of Labor 
Statistics) was 160 in July and has risen 
substantially since, compared with 99.4 in 
1939 or a rise of over 60 per cent. The 


ABA Customer Relations Clinic 


IN RESPONSE TO A GROWING DEMAND for a con- 
ference training course in customer rela- 
tions, the American Bankers Association has 
produced a color, sound-slide film for use in 
conjunction with its new Conference Guide 
for a Bank Customer Relations Clinic. This 
guide provides the opportunity and a discus- 
sion outline for a series of six bank staff con- 
ferences. Through the use of this clinic con- 
ference device, the staff is encouraged, by 
personal participation, analysis and discus- 
sion, to create its own handbook of customer 
relations. 


A frame from new A. B. A. film 


greatest part of this increase is in foods, 
which rose from 95 in 1939 to 190.5 on 
June 15th, practically a 100 per cent rise. 


A breakdown of the New York Times 
profit study, however, shows that profits of 
the,six major food and dairy companies cov- 
ered actually declined this year. The big 
comparative increases in net earnings were 
in durable goods fields like autos, electrical 
manufacturing, metal products, reflecting 
release from crippling work stoppages of 
last year, availability of materials and re- 
habilitation to volume peace production. 


Wage-earners, industrial or clerical, are 
finding their dollar wage increases largely 
evaporating at the market and with no end 
of the progressive cost rise in sight. Aver- 
age weekly earnings in all manufacturing 
were $23.86 in 1939, are however, now dou- 
ble in dollars at $49 a week, or an increase 
of 105 per cent. 


Those who want to see fair profits, and 
even the competitive enterprise system of 
business sustained over the coming years 
are going to need to both know and tell the 
facts about them. The price squeeze is a 
daily irritant, and the frequent public no- 
tices and publicity on increased profits of 
individual corporations are no soothing 
syrup—nor should they be. 


Some companies—including those in food 
and meat packing where the big rub comes 
on the family budget—are showing large 
increases in total profits. This colors the 
public attitude toward industry as a whole. 
They should be shown in relation to the 
large increases in volume of sales. More 
concerns might take a leaf from Armour & 
Co. who published their recent earnings 
ratio as 1.8c per dollar of sales, a figure 
which can hardly account for the large in- 
crease in cost to consumers. 


While these may admittedly be but tem- 
porary profits, it would be far better if 
those companies that could look beyond the 
next annual report would voluntarily cut 
prices. Such cuts would be a benefit to 
everyone—employees and customers, stock- 
holders and even those in the big, as well as 
little, tax brackets. 


This would be only good business. The 
companies that set such an example of pub- 
lic service would gain converts that could 
become life-long customers; and the precept 
would be a healthy.and hopeful sign in the 
present cost-of-living gloom. 
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STOCKHOLDERS IN OTHER BUSINESS 
HAVE A STAKE ALSO IN RAILROADS 


Stockholders of all kinds of business should be interested in fair 
treatment for railroad stockholders. 


Freight rates are too low to meet the mounting costs of railroad 
operation and allow railroad stockholders a fair return on their 
4 investments. If railroad stockholders are squeezed out—railroad 
: operation would fall on the Government. Under Government 
operation, taxes to support the railroads would fall principally 
upon other corporations—owned, in turn, by their stockholders. 


In other words, stockholders everywhere would be penalized. 


Railroads should be treated equitably and given increased freight 
i rates to meet increased costs and allow railroad stockholders 
i a fair return. 


i The cost of materials and supplies necessary to railroad operation 
<1 has increased 87% since 1939; wages and wage taxes are up about 
: 70%. Freight rate increases have produced only 15% additional 
revenue for hauling the average ton of freight one mile. An increase 
in freight rates is needed. In the interest of everyone—employes 
included—freight rates should be adjusted promptly to the higher 
costs of performing transportation. 


What the railroads desire is just and reasonable rates, that in meeting 
their responsibility to the public in furnishing adequate and efficient 
transportation service at the lowest cost consistent, they be allowed 
to earn sufficient revenues to enable the railroads, under honest and 
economical and efficient management, to provide the public with 
the service it desires. 
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NOTE THE CHART—While the stock- 
holders’ share of Pennsylvania 
Railroad income has declined, those 
: who sell us our supplies have received 
: a bigger and bigger share. 








$19,751,631 
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Dividends Materials and Supplies 


PENNSYLVANIA RAILROAD 
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FIDELITY-PHILADELPHIA TRUST COMPANY 


Organized 1866 
135 SOUTH BROAD STREET ¢ PHILADELPHIA 9 


Member Federal Reserve System * Member Federal Deposit Insurance Corporation 
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Proceedings of 


PROBATE AND TRUST LAW DIVISIONS 


American Bar Association 


Cleveland, September 22-23, 1947 


rQHE annual meeting of the Section of 
Real Property, Probate and Trust Law 
of the American Bar Association, held at 
Cleveland on September 22 and 23, was fea- 
tured by excellent papers on topics of timely 
importance. Inciuded were the following: 


“Estate Planning and the Lawyer,” by 
Stewart F. Hancock. 

“Tax Problems of Community and Joint 
Property,” by Walter L. Nossaman. 
“Rights of Spouses and Creditors in In- 
ter Vivos Trusts,” by Robert P. Gold- 

man. 


“Trusts from Viewpoint of an Appellate 
Judge,” by Hon. Carl V. Weygandt. 


The papers and reports delivered at the 
Probate and Trust Divisions are printed in 
this issue, beginning on page 287. 





The newly elected officers of the Section 
and its component Divisions are: 


Chairman: William H. Dillon, Chicago 
Vice Chairman:Walter L. Nossaman, Los 
Angeles 
Secretary: John J. Yowell, Chicago 
Asst. Sec.: P. Philip Lacovara, New York 
Representative to House of Delegates: 
Walter W. Land, New York 
Division Directors: 
Real Property: William L. Beers, New 
Haven 
Probate: Emerson R. Lewis, Chicago 
Trust: Eugene S. Lindemann, Cleveland 


Council Members: Russell D. Niles, New 
York; William A. Lane, Miami; Henry 
B. Pflager, St. Louis. 


Officers of Section of Real Property, Probate and Trust Law 


EMERSON R. LEWIS 


WILLIAM H. DILLON 


EUGENE 8S. LINDEMANN 





ng The Continental’s 
CE: ESTATE ANALYSIS 


For Lawyers Only 


The Continental will not deal directly with customers 
or prospects, who are not lawyers, in furnishing the 
service known as “Estate Analysis.” 
It will deal with and through members of the 
bar only. 
A lawyer may utilize this service without disclos- 
ing the identity of his client. 
This service to the legal profession includes: 
Estimate of income and estate tax lia- 
bilities. 
Analysis of investments; of closely 


held business interests. 


Study of existing insurance; of pos- 
sible needs. 


Consideration of economical means 
to meet estate tax, debts and costs of 
estate administration. 


Suggested program of conservation 
for long range benefit of dependents. 


Such other special services as the law- 
yer may request. 


For booklet describing this unique service, and 
for illustrative material, please write or telephone. You 
may, for convenience, write your name and address 
on this advertisement and return it to us. 


e CONTINENTAL 


BANK & TRUST COMPANY 


of NEW YORK 


30 Broad Street, New York 15, N.Y. 





BAR FROCEEDINGS 


ESTATE PLANNING AND THE LAWYER 


STEWART F. HANCOCK 
Hancock, Dorr, Ryan & Shove, Syracuse, N. Y. 


SHALL approach the subject from the 
FS neneunth of cities the size of Syracuse 
—250,000 people and under—where every- 
body knows everybody else—where a large 
law office consists of 15 lawyers—where as 
yet no lawyer confines himself to one branch 
of the law except possibly patents, titles and 
trial work—where the estates that we are 
thinking of are estates of $50,000 to $5,- 
000,000. 


As we look back to the days before the 
terms “estate analysis” and “estate plan- 
ning” had ever been heard of, we can recall 
the wills we drew one day to be executed the 
next day—the estates of good clients of ours 
to which we rendered gratuitous service be- 
cause the good clients died insolvent—the 
wills we drew for the clients who were going 
to Europe or to the hospital, which they in- 
tended to redraw when they returned, but 
which were never redrawn—the many cases 
where no will or the wrong will was drawn 
beca xe the client was afraid of his wife and 


preferred domestic peace to the ordeal of 
explaining to his wife why he was not leav- 
ing all of his property to her—the wills 


which remained in our files long after 
changes in the law, in the client’s business, 
or in the client’s family made what was 
once a good will a bad will. 


There are many reasons why lawyers in 
the past regarded the situations which I 
have mentioned as the client’s affair, and 
therefore said and did nothing. These rea- 
sons were the natural result of the lawyer’s 
training—that he offers advice only when 
the client asks for it, that it is the client’s 
prerogative to do what he pleases with his 
property whether it is right or wrong, that 
the lawyer naturally shrinks from saying 
or doing anything that might convey the 
impression that he is trying to create a fee 
for himself. 


Now that estate planning is as familiar a 
term as investment counsel, Blue Cross, 
Blue Shield, pension plans and the other 
new services which the American system of 
free enterprise has developed to meet the 
demands of a changing world, the lawyer 
Owes a positive duty to the client who 
should have a will if he has none or a new 
will if his present will no longer fits his 
family, his business and the law. If the 


client does not take the initiative, the law- 
yer should. 


Tax Springboard 


ee E is tax-conscious. If the law- 
yer hesitates to speak to the client on 
the subject of his will, he need never hesi- 
tate to mention the subject of taxes. It may 
very well be that the client should make 
some gifts—for the double purpose of sav- 
ing income taxes and estate taxes. 


To be safe, these gifts must be made for 
a life motive. There is always a life motive. 
However, it is just as necessary that there 
be evidence in existence as to what the life 
motive is as that the lawyer who tries a 
lawsuit prepare it before he goes into court. 
No one knows what that evidence should be 
or how it should be brought into existence 
and preserved except the lawyer who has 
tried cases involving the question of gifts 
made in contemplation of death, or who has 
had the great satisfaction of being able to 
convince the Bureau of Internal Revenue 
that the government has no chance of suc- 
cess on an issue which is always raised 
where there have been substantial gifts. 


It is almost certain, if a client is a mem- 
ber of a partnership, that the partnefs have 
made no adequate and proper provision for 
the payment of the deceased partner’s in- 
terest in the business. No one but a lawyer 
can suggest or prepare the proper changes 
in the partnership agreement. If it is neces- 
sary that additional life insurance be pur- 
chased, the life underwriter can be of great 
assistance. However, the lawyer must de- 
cide by and for whom the life insurance 
should be purchased to obtain the result 
desired with the least ultimate expense to 
all the interested parties. 


If the client is one of the owners of a 
close corporation, the chances are about 10- 
to-1 that the client and his co-owners have 
never agreed upon any method by which the 
deceased stockholder’s interest can be pur- 
chased by the survivors or by the corpora- 
tion itself at a price which is fair and with 
money which is available for that purpose. 
No one but the lawyer is competent to work 
out a plan by which this can be done. If 
life insurance is involved, the lawyer has 
one of the most difficult and the most tech- 
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nical branches of the law to explore. Here 
again, the life insurance underwriter can 
be of great assistance but only the lawyer 
can decide the legal questions and do the 
work. 

An estate cannot be planned either for 
purposes of life or death unless the lawyer 
has complete information as to the client’s 
actual financial situation, life insurance, the 
property he owns jointly with his wife or 
another, the real property which he owns, 
and, in a word, the exact information neces- 
sary to enable the lawyer to ascertain the 
estate tax which the client’s estate would 
pay if the client died the next day, where 
the money would come from to pay debts, 
administration expenses and estate taxes, 
and what would be left for the family. Only 
when the lawyer has this information, can 
he prepare a will which will fit the client, 
the client’s property, the client’s insurance 
program and the client’s family. 


If the client has decided to appoint a trust 
company as executor or trustee, or if finan- 
cial statements are necessary, then the law- 
yer needs and should welcome the assistance 
of both the trust officer and the accountant, 
but in the last analysis the responsibility 
for planning the estate so that the client or 
his family will receive the benefit of the 
plan without legal mishap or mistake is that 
of the lawyer. 


There are many questions involving the 
relations of a client with his wife, his chil- 
dren and his business associates where hu- 
man relations are far more important than 
saving taxes. When it comes to these ques- 
tions—who should be executor or trustee, 
whether it should be a trust company, or an 
individual, or both—whether legacies should 
be left in trust or outright—when and how 
the principal should be paid to the benefi- 
ciaries if left in trust—what measure of dis- 
cretion a trustee should have in invading 
principal—whether the business should be 
continued or liquidated, the lawyer has an 
objective point of view upon the client, his 
family and his business, a background of 
experience and a philosophy which equips 
the lawyer to offer advice which no stranger 
can offer. 


Finally, the lawyer’s primary responsibil- 
ity is to ascertain what results the client 
wishes to accomplish, and to devise the best 
method of achieving those results. 


Getting Expert Counsel 


NTIL income and estate taxes became 
almost confiscatory I believe that the 
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great majority of lawyers were qualified to 
serve their clients well. In recent years I 
believe that we have almost totally failed in 
the obligation which we owe to our profes- 
sion, to our clients and to the public. 


The reason is a peculiar complex lawyers 
have about tax law. We refuse to admit that 
we are not all tax lawyers. We know that we 
are not. The public knows that we are not. 


We refuse to consult the few outstanding 
tax lawyers to be found in our own cities. 
We are afraid that we may lose clients. 


Today there is not more than one lawyer 
out of a hundred who has qualified himself 
sufficiently in the law of taxation to lay out 
a future program from the standpoint of 
the best tax advantages to the individual, 
his family, his business and his business 
associates. There is no reason why lawyers 
should not seek counsel from those lawyers 
who have specialized in tax law just as they 
now seek counsel in the many other branch- 
es of the law which require specialized 
training, experience and ability. 


No lawyer can say that the employment 
of tax counsel may make an estate plan too 
expensive for his client. Neither the law- 
yer nor the client can afford the risk of not 
having the best legal advice and service ob- 
tainable. 


The result of our failure to meet the de- 
mand of our clients for estate planning has 
been to force many of them to seek the ser- 
vice of those organizations of lay experts 
whom we sometimes criticize for taking 
business away from lawyers. A few cases 
have come into our office which have been 
planned by New York City tax consultants 
for clients of ours who have sought our ad- 
vice and criticism. We have said to them: 


First—there are chances which a person 
can take taxwise in New York City which 
present too great a risk in a city the size of 
Syracuse where everybody knows everybody 
else. , 


Second—if the Bureau of Internal Reve- 
nue should discover that an estate plan had 
been made for a citizen of Syracuse by New 
York City tax consultants, the Bureau 
would know that any transfers had been 
made for a tax motive, the client would be 
inviting close scrutiny of all of his transac- 
tions for years back and if litigation, the 
client’s estate would start with one or two 
strikes against it. 

Third—the best way to develop and carry 
out an estate plan consistent with life mo- 
tives is to take it easy and to take no more 





BAR PROCEEDINGS 


steps at one time than motives other than 
the saving of taxes might justify. 

Fourth—that although the New York 
City experts might devise a better plan than 
ourselves, the client would be wise to re- 
member that the responsibility of making 
any of the details of the plan stand up 
against legal attack will fall not upon the 
New York City experts but upon the attor- 
neys for the estate and that, therefore, the 
lawyers should know enough about the plan 
so that they will be prepared to defend it. 

I was pleased that my clients had been 
wise enough to seek the most expert advice 
obtainable upon the most important busi- 
ness question they will ever have. I thought 
that they were just as wise when they sub- 
mitted the New York advice to their own at- 
torneys who knew all about them, their fam- 
ilies, their business, and who some day 
would have the responsibility of sustaining 
the details of the plan. 

The tax consultants, of course, are selling 
something. There is always a tendency to 
be a little too smart—to take a little extra 
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risk—to promise too much. Generally there 
are trusts to be created. No layman, no 
matter where he lives or what his title, can 
be expected to know the law of trusts. 

I have liked the men I have met and I 
respect them for their ability. As a lawyer, 
however, I have always had the mental res- 
ervation that lawyers ought to be doing this 
work and that as matters now stand lawyers 
are dragged in at the end to put in legal 
form what, after all, purports to be a legal 
plan devised by laymen. 


Whose Fault? 


HO is to blame for this situation? We 

cannot criticize the client. I think 
that the legal profession has fallen down in 
failing to make such service easily available 
for clients who want it and who are entitled 
to have it furnished by lawyers. 

I shall now speak on the responsibility of 
the legal profession to society at large. 
What I shall say will mean less than nothing 
to anyone who reads this unless he knows 
something about the writer. 


Set us g“we you 
complete information about a 
Difforont ESTATE PLANNING SERVICE 


A PARTIAL LIST OF CONTENTS 


VOL. I—Estate Transfer & Shrinkage... 
Estate Tax ... Minimizing Death Costs 
... Gift Taxes... Living Gifts & Trusts 
... Wills & Laws of Descent... Cred- 
itor Rights in Insurance. 


© One that will save you countless hours of research. 
© One that will eliminate time-consuming checking 


of irrelevant cases. 


One that will give you many specimen forms not to 
be found in any other service. 


One that goes beyond straight tax and legal report- 
ing and into discussions of the practical aspects and 
applications of the law. 


One which, although originally designed for ad- 
vanced life underwriters, is proving invaluable to 
hundreds of trust officers, accountants, and at- 


torneys. 
VOL. !I—Sole Proprietorships . . . Partner- 
. Close Corporations ... Key- me 
. . Pension & Other Employee 


;... Business Insurance Tax Prob- 


ee ee rent ee meet ey oe eet ee 


Insurance Research & Review Service 
A 123 W. North St. Indianapolis 9, Indicne 
a ADVANCED "UNDERWRITING SERVICE “1 


enable me to determine whether it will prove as 
invaluable to me as it has to others who have 


VOL. Ill—Income Taxes ... Trusts & 
Guardianships . . . Community Property 
. . -« Master Index & Table of Cases. 


CURRENT COMMENT—A monthly brief, 
lively, authoritative discussion of the 
practical application of current legisla- 
tion, court decision, and rulings. 


even occasional estate planning, including per- 
sonal and business interests. 





290 


My firm does not represent any bank 

which has a trust department. No bank has 
ever sent us a new client who wished to 
draw a will or plan an estate. We under- 
stand the reason. The bank has spent money 
in advertising, promotion and solicitation. 
‘The sale is not made until the prospect has 
executed a will which appoints the bank. 
Although members of our firm are directors 
of three of the four banks in Syracuse 
‘which have trust departments, there is nev- 
ertheless a risk—slight though it may be— 
that the client might ask us some question 
which would result in the bank losing all or 
a part of the business which it may have 
worked months to get. 
_ We always recommend to our clients that 
if they are appointing an individual as exec- 
utor or trustee, they appoint a bank as sub- 
stitute or successor executor or trustee. 
‘When our clients ask us our opinion as to 
whether they should appoint some indi- 
vidual or a bank as executor or trustee in 
the first instance, we tell our clients the 
comparative advantages as best we can. 

If our clients wish to appoint a member 
of our firm as executor or trustee we try to 
persuade them to appoint a bank instead. 
‘We accept appointment only when there is 
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something so peculiar about the client’s 
family problem or about his business that 
the client will not be satisfied to trust the 
judgment of anyone except ourselves. So far 
as the banks I know are concerned, I believe 
that an accurate statement of their attitude 
toward lawyers would be: 

They will send a customer to his regular 
attorney if he has one. They will invariably 
employ the attorney who drew the will as 
attorney for the estate. They try to be en- 
tirely fair in their comment upon the quali- 
fications of lawyers about whom the cus- 
tomer may inquire. 

Under present conditions, they believe it 
to be bad business policy for them to sug- 
gest or to recommend any attorney except 
their own to the customer who has no regu- 
lar attorney and who inquires about no at- 
torney whom he knows or of whom he has 
heard. 


While no client has ever been sent to us 
by a bank, many have been sent to us by ac- 
countants and life insurance underwriters. 
In many instances their assistance has been 
of great help both to the client and to our- 
selves. 


What Would You Do? 


F you were a layman who wished to have 
| ion will drawn or a planned estate, had 
never employed a lawyer and knew no law- 
yer, how would you select one? 

If you asked a trust officer in a city the 
size of Syracuse, would he recommend one? 
You know he would not. The bank wishes 
to retain the good will of all lawyers and the 
trust officer could get himself and his bank 
into all kinds of difficulties if he recom- 
mended any one, two or three lawyers. 

If you asked your accountant or your life 
insurance man he, of course, would be under 
a business obligation to give you his opin- 
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ion and his opinion usually would be good. 
If you were not a customer or client he 
would be just as guarded in what he said 
as the trust officer, and for the same reason. 

If you asked the secretary or the presi- 
dent of the local bar association, we know 
perfectly well that he would recommend no 
one. 

Now let us assume that you asked any 
lawyer if all lawyers are equally able, trust- 
worthy and qualified to draw a will or to 
plan an estate. We know that we would all 
have to answer such a question in the neg- 
ative. 


Panel of Qualified Specialists 


SN’T what I have said sufficient to con- 

vince you that the time has arrived when 
the legal profession has a duty to correct a 
condition which is equally harmful to the 
profession and to society at large? Today, 
lawyers must specialize. 


We freely admit that not all lawyers are 
qualified to handle a labor matter or a cor- 
porate reorganization or a_ registration 
statement for SEC or to practice many 
other branches of the law which require 
special ability, experience and training. If 
we are to discharge the obligation of our 
profession in the field of estate planning 
and the preparation of wills, the time has 
come when we must admit just as freely 
that not all lawyers are qualified to prepare 
a will or to plan an estate or to analyze a 
present situation from the standpoint of 
saving taxes in the future. 

When we have made this admission we 
must then make it easy for anyone to find 
out which lawyers are qualified in this field. 
All any local bar association would have to 
do would be to employ a competent full- 
time secretary—set up the qualifications for 
a lawyer to be admitted to its panel of es- 
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tate lawyers—and make the panel available 
for anyone who might be interested. 


Then, if anyone asks a trust officer whom 
he would recommend to the man who had no 
lawyer, all the trust officer would need to do 
would be to say: “Here is the panel of law- 
yers recommended by the bar association. 
Employ any one of them and if you do not 
get good service or if you are overcharged, 
all you need to do is to report to the secre- 
tary of the bar association.” 


I believe that the banks would go as far 
as the legal profession asked them to if 
there were someone whose business it was 
to prepare the material and to ask the banks 
for their cooperation. When my partner, 
Lewis C. Ryan, was president of the New 
York State Bar Association he had a series 
of advertisements prepared which were pub- 
lished as paid advertisements by banks all 
over the state. They were good advertise- 
ments. They pleased the lawyers and made 
friends for the banks but haven’t our busi- 
ness clients taught us long ago that a story 
once told is not told at all? If anyone has 
anything to tell the American people he 
must be prepared to tell it over and over 
again. 

I am sure that in our smaller cities we 
could form a joint committee of lawyers, 
trust officers, accountants and life insurance 
underwriters that would result in an under- 
standing and a cooperative effort that would 
produce business for them all and that 
would improve the service which all have to 
offer to the public. There must be someone 
whose business it is to attend to the details 
of carrying out the program of such a com- 
mittee. 


For every criticism we can make of 
banks, life insurance men and accountants, 
they can make one of lawyers which is 
equally valid. If they trespass upon our ter- 
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ritory, we trespass upon theirs. Who can 
dispute the truth or the justice of the com- 
ment made by one of the able young trust 
officers of Syracuse when he read the first 
draft of this speech? I quote: 

“T have never been able to understand 
why some lawyers will spend time analyzing 
the settlement options in a few life insur- 
ance policies or delving into purely admin- 
istrative problems of an estate administra- 
tion or attempting to set up a balance 
sheet, rather than consult with men who 
have specialized and are familiar with 
these fields. The lawyer’s compensation for 
drawing the will does not permit him to 
do a complete and thoro job in all these 
fields and it would seem to me that the 
result would be better if the lawyer would 
make use of the men in the community 
who have specialized in the various fields, 
saving his own efforts for the job of co- 
ordinating and directing the effort and 
work of the others.” 

It should be unnecessary to say any more 
to convince you what a committee composed 
of representative lawyers, trust officers, ac- 
countants and insurance men could do on the 
local level in improving the relations be- 
tween these four groups of men, all of whom 
have their own place in the estate planning 
field. No such committee will ever be formed 
or will ever function unless we organize our 
local bar associations in the businesslike 
manner which has been adopted by every 
other group except ours. 

It took fifteen years to finally convince 
the lawyers of my city that they should fa- 
vor a legal aid society. If I did not have that 
experience I would think that everything 
I have said was simply accentuating the ob- 
vious. However, lawyers resist the obvious 
and the sooner some of us start to put our 
own house in order, the better it will be for 
our profession and the public which we 
serve. 
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TAX PROBLEMS INCIDENT TO COMMUNITY 
AND JOINTLY OWNED PROPERTY 
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RIOR to 1942, the community property 

states enjoyed a system of taxation un- 
der which community property was taxed 
equally upon the death of either spouse. 
That was changed in 1942, when in the 
revenue act of that year, Congress provided 
that community property should be taxed in 
the estate of the spouse first to decease, ex- 
cept such part of it as might be shown to 
have been derived originally from compen- 
sation for personal services actually ren- 
dered by the surviving spouse, or from sep- 
arate property of the surviving spouse. That 
legislation was upheld in two cases decided 
late in 1945, Fernandez v. Wiener, 326 U. S. 
340, and United States v. Rompel, 326 U. S. 
367 coming up from Louisiana and Texas, 
respectively. 


In each of those cases, the husband had 
died, and the only question therefore actual- 


ly before the Court was as to the power of 
Congress to provide that the entire com- 
munity estate might be taxed at the death 
of the husband. The Court, considering that 
the wife had in substance a vested owner- 
ship, a very real interest, nevertheless said 
that, because of the husband’s extensive 
powers of control, the cessation of that con- 
trol constituted a taxable event. By reason 
of that event, the Court reasoned, the wife’s 
community half passed into her sole owner- 
ship and control, so that she had the power 
to dispose of it at her own volition, and 
therefore that was sufficient to constitute a 
taxable event. 


The Court, answering an argument which 
counsel made in that case, also went on to 
say that Congress could provide—it did not 
say that it had provided—that the entire 
community property estate be taxed at the 
death of the wife, on the theory that during 
the wife’s life, she has a right to interfere 
to a certain extent with her husband’s man- 
agement. In fact, her consent is required to 
numerous operations affecting the com- 
munity property, and at the wife’s death 
the community property is relieved, so to 
speak, of an encumbrance; therefore the 
entire community property could be taxed 
at the wife’s death. 


Congress did not so provide. In fact, the 
Solicitor-General, in his brief in these cases, 
contended that in the normal case where the 
property is not economically attributable to 
the wife, only half of the property would be 
taxed at her death. 

The minimum which is taxed at her death 
is that portion of the community property 
over which she has the power of testamen- 
tary disposition. In all the states except 
Nevada and New Mexico, the wife has the 
power of testamentary disposition over half 
the community property. It would be inter- 
esting to see what the result would be if a 
case comes up from either of those states, 
because the courts will then be confronted 
with the rather hard alternative of exclud- 
ing the entire community estate from taxa- 
tion at the wife’s death, or of taxing it all, 
and I think it would be somewhat unfor- 
tunate for that choice to be presented before 
the law has become to a certain extent clar- 
ified by cases which might come up from the 
other community property states. 


In those cases which are perhaps rare, 
where more than half the community prop- 
erty is economically attributable to the wife, 
I take it that that part will be taxable, and 
that the amount taxed at the wife’s death 
will not be limited to one-half. 


Under the present law, it is a matter of 
indifference in the husband’s estate, he dy- 
ing first, whether the property is separate 
or community, except to the extent that the 
property is economically attributable to 
the wife, but if the wife dies first, her es- 
tate pays tax on half of the property, if it 
is community. It follows that an inter vivos 
transfer by the wife to the husband of her 
community interest, which is permitted in 
some of the community property states, 
would not be subject to estate tax, even 
though in contemplation of death. 


The matter of election has created a cer- 
tain amount of interest and uncertainty in 
some of the community property states. It 
is not permitted in all, but in California and 
in Texas, perhaps in others, the husband is 
permitted to put his wife to an election by 
his will, whether she will take the benefits 














conferred upon her by law—that is, half 
the community property—or the benefits 
which he confers upon her by will, and when 
he compels her to make that election, he 
usually provides that he is disposing of the 
entire community property. 


There is a little uncertainty here as to 
whether the wife has, by reason of making 
such an election, made something in the na- 
ture of a gift, or a transfer under which she 
has retained the income for life, so as to 
render her community half taxable again at 
her death. So far as I am advised, the 
Treasury has not taken the position that 
she has made a taxable gift or that such a 
“transfer” is subject again to estate taxes 
at her death. It would seem quite inconsis- 
tent to tax the entire community estate at 
the time of his death as a part of the hus- 
band’s estate on the theory that it belongs 
to him, and at the same time tax the wife 
for what is in effect a gift or transfer to 
the husband’s estate. There is one tax court 
case prior to the 1942 Act, (Pacific National 
Bank, 30 B.T.A. 128—1939) but I do not 
think that it is of controlling importance 
now. 


There is only one case, so far as I know, 
dealing with joint tenancy property, which 
is community in origin, Estate of Joseph H. 
Heidt, 8 T.C. 969, and it was there held that 
that property is taxable in its entirety at 
the husband’s death, it being the husband 
who died first in that case. Regulations 105, 
Sec. 81.22 are very specific to that effect. 
Congress apparently overlooked that precise 
situation in drafting the 1942 amendments. 


Interests in joint property are presump- 
tively separate. Siberell v. Siberell, 214 Cal. 
767, 7 P.(2d) 1003 (1932). The rule which 
I am about to state is merely a California 
heresy, but at any rate we have a series of 
holdings in California that property which 
in form is held by husband and wife as 
joint tenants, may be actually community. 
That has been recognized in a divorce case 
Tomaier v. Tomaier, 23 Cal.(2d) 754, 146 
P.(2d) 905 (1944), and the rule has been 
applied in a tax case in United States v. 
Pierotti, 154 F.(2nd) 758 (C.C.A. 9, 1946). 


Where there is a true joint tenancy, as it 
purports to be, you can convert it into a 
tenancy in common without liability for a 
gift tax. You simply transfer the separate 
interests of one kind into separate inter- 
ests of another, and nothing has happened, 
except an exchange of substantially equiva- 
lent values, so that there is no tax problem 
involved. However, if the property is ac- 
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tually community, although held in joint 
tenancy form, and it is divided up in that 
way, then under the gift tax statute and 
the regulations pursuant to it, there will 
be a gift tax upon such part of the property 
as is set aside for the wife’s benefit. 

Tenancy in common has great advantages 
over joint tenancy in matters of taxation, 
and where you have a true joint tenancy 
and you can convert it into tenancy in 
common, as you can do without paying a 
gift tax, I think that in many cases you will 
accomplish something of considerable im- 
portance in saving death duties. You do not 
affect the income tax situation, because the 
income is divisible equally in either case, 
but you do affect the death tax situation to 
this extent. In the case of joint tenancy 
property, the taxing authorities go back to 
the origin of the property, who furnished 
consideration which purchased the property, 
or for which it was bought originally. The 
entire joint tenancy property will be taxable 
in that person’s estate if that joint tenant 
dies first. It will not be taxable in the other’s 
estate if the non-contributing joint tenant 
dies first. 


Obviously, there are some disadvantages 
about any rearrangement of property rights, 
which is dependent upon tax considerations. 
Suppose you make that transition, and the 
wife, who is the non-contributing party, 
dies first. Then, of course, you have in- 
curred a tax which might not otherwise 
have been incurred, but remember in that 
connection also that the burden is on the 
taxpayer to show the exclusion to which the 
deceased taxpayer is entitled, a burden 
which is sometimes rather surprisingly dif- 
ficult to bear. 


Gift Taxes 


ONGRESS has attempted to apply the 

principle that the husband is the real 
owner of community property in the case of 
gifts, and has provided that the property 
will be taxable in the case of a gift by the 
husband, except to the extent that it is 
shown to have been derived originally from 
compensation for personal services actually 
rendered by the wife or her separate prop- 
erty. That conclusion is latent in the estate 
tax law, but it is not so plainly stated here, 
and the property is stated as being a gift 
by the husband. 


I take it that a man can give away only 
property which he owns. He can’t give away 
property which someone else owns. In other 
words, the gift tax is levied on a transfer. 
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The Supreme Court has found that in estate 
tax cases, and says that any accession of 
rights and privileges is enough to constitute 
a taxable event. Poe v. Seaborn, 282 U. S. 
101 (Wash.); Hopkins v. Bacon, 282 U. S. 
122 (Tex.) But that argument would not 
quite work in the case of the gift tax. You 
must have a transfer, and a transfer by the 
person who owns the property. Hence the 
gift tax law presents some issues which are 
not resolved or greatly illuminated by the 
estate tax cases. 

Two cases, both arising in Texas, deal 
with this: Charles I. Francis, 8 T.C. 822, and 
G. H. Beavers, C.C.H. Dec. 15,756 (M.) 
(1947). Both said that the gift tax law is 
valid; that is, that it applies fully, and that 
the property can be taxed to the husband 
as a gift. 

But note the consideration upon which 
the decision rests. It says that, in Texas, 
the husband can give away the community 
property. Now, there are some rather vague 
limitations on that. He can give it away 
unless it is in fraud of the wife’s right— 
whatever that may mean. In California, we 
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have a specific statute which says that the 
husband cannot give away community prop- 
erty without the wife’s written consent, and 
cases. See Roy P. Harper, 6 T.C. 230, 
that has been applied very strictly in tax 
(1946). That argument obviously would 
break down in California, and in some of 
the other community property states, like 
Louisiana and Michigan, where the wife’s 
consent is required. 


Does the statute apply to a partition of 
community property between spouses? The 
contrary has been argued (Brown and Sher- 
man, 22 Calif. State Bar Journal 122) but 
the reasoning, if valid, would prevent taxing 
the husband in any case in respect of the 
transfer of the wife’s half. 


If community property is converted into 
joint property, gift tax applies to one-half 
(Reg. 108, Section 86.2(c)), except money 
in joint bank account (Section 86.2 (a) 
(4)); also except bonds payable to A (do- 
nor) or B, if A can cash in the bond. Title 
to such bonds vests in the survivor (Calif. 
Civil Code, Section 704); Davies v. Beach, 
74 Cal. App. 2d 304, 168 P. 2d 452 (1946). 
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If separate property is converted into 
joint property, the interest of the joint ten- 
ants being severable, there is a gift tax on 
one-half. Reg. 108, Section 86.2 (a) (5). 
If there is no right’ of severance (as in a 
tenancy by the entirety), a gift is made of 
the entire property, less (a) the value of 
the donor’s right to income, and (b) his 
actuarially determined chance of survival. 
Reg. 108, Section 86.19 (h). 


Income Taxes 


E come now to income taxes. Com- 
munity property is divisible. That 
was established in 1930 in Poe v. Seaborn, 
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supra, and the cases that followed. Okla- 
homa tried an elective system, but it didn’t 
work, so in 1945 they adopted a community 
property law along conventional lines, and 
the Treasury has ruled that that complies 
with the requirements as to divisibility of 
income. There is also a recent informal rul- 
ing by the Commissioner to Senator Fer- 
guson of Michigan, relating to the Michigan 
law, (C.C.H. J 6221). 


It is perhaps more true in the case of 
community property than almost any other 
field of the law that the state law deter- 
mines the impact of the Federal tax laws. 
You must first determine what is commun- 
ity income under the state law, and there 
is a surprising difference among the states 
upon that subject. In most of the commun- 
ity property states, income from separate 
property is separate. That is true, by the 
way, under the Michigan law; not true, as 
I read the Pennsylvania law. 


The rule in Idaho, Texas, and Louisiana, 
subject to certain rather minor exceptions, 
is that income from separate property is 
community. The Texas statute words it “‘in- 
crease of lands.” In Texas and Louisiana, 
the rule prevailed, also contrary to the gen- 
eral rule, that the sale of oil or minerals is 
regarded as a sale of the mineral in place, 
and therefore is a species of sale or partial 
alienation of the property itself. Hence, in- 
come derived from that source is separate. 
See Comm. v. Gray, 159 F. (2d) 834 
(C.C.A. 5). 


Where conflict of laws is involved, marital 
domicile is the controlling factor in deter- 
mining whether income is separate or com- 
munity, except where the property has a 
fixed situs separate from domicile, in which 
case the law of the situs controls. (Beale, 
Conflict of Laws, Sections 238.2, 242.1) II- 
lustrative cases: Shilkret v. Helvering, 138 
F. 2d 925, (App. D. C. 1943; domicile New 
York, services performed in California) ; 
Howard Veit. 8 T.C. 809 (1947; domicile 
New York when services performed; remov- 
al to California before payment did not af- 
fect separate character of income) ; Fooshe 
v. Comm., 132 F.(2d) 686, (C.C.A. 9, 1942; 
contract had inception in Missouri, but 
California was place of performance and 
payment); Comm. v. Porter, 148 F.(2d) 
566, (C.C.A. 5, 1945; income received by a 
married woman residing in Texas from tes- 
tamentary trust administered in New 
York). 


If spouses reside in different states, mar- 
ital domicile is ordinarily that of husband. 
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BAR PROCEEDINGS 


Comm. v. Cavanaugh, 125 F.(2d) 366, 
(C.C.A. 9, 1942); Herbert Marshall, 41 
B.T.A. 1064 (1940; acq.). See I. T. 3859 
(1947; wife may be non-resident alien for 
tax purposes, though regarded under state 
law as domiciled in this country). 


Interesting problems, some of them of 
great difficulty, arise when spouses migrate 
from a community to a non-community 
state, or vice versa, or when they invest 
property acquired in a non-community state 
in a community state, or vice versa. Gener- 
ally speaking, the law of the place of ac- 
quisition governs. While it is true that, if 
community property is acquired in a com- 
munity property state and taken somewhere 
else and invested, it cannot be regarded as 
community in the latter state, because that 
status is unknown to the state of migration, 
nevertheless, relief is given upon the theory 
of a trust—that is, that property belonging 
to two persons, in effect, has been invested 
in property having a situs in another state, 
and therefore the ownership of that prop- 
erty is fixed by the law of the place of ac- 
quisition. 

On effect of migration from community 
to non-community state, see Johnson v. 
Comm., 88 F.(2d) 952, (C.C.A. 8, 1937); 
625; W. D. Johnson. 1 T.C. 1041 (1943), 
s.c., 105 F.(2d) 454, cert. den. 308 U. S. 
app. dism. 139 F.(2d) 491 (C.C.A. 8). On 
investment of community funds in property 
in a non-community state, see I.T. 1268, 
I-1 C.B. 234 (1922); 3 Mertens, Law of 
Federal Income Taxation, Section 19.33. 

An unusual case on fact of domicile is 
Texas v. Florida, 306 U. S. 398, (1939). 


Income during probate raises a problem 
which has not been fully resolved. There are 
cases both ways upon it, based upon as- 
sumed differences in the state law. It has 
been held by the Federal courts that the in- 
come during probate is not divisible between 
the estate and the surviving wife. The rea- 
son given in the Washington case, Comm. v. 
Larson, 131 F.(2d) 85 (C.C.A. 9, 1942) was 
that the executor or administrator takes 
title to all the property of the estate, and 
therefore the income is not divisible. The 
same result was reached in Texas, in Bar- 
hour v. Comm., 89 F.(2d) 474 (C.C.A. 5. 
(937) on somewhat similar grounds. 

In a California case, Bishop v. Comm., 
152 F.(2d) 389 (C.C.A. 9, 1945), the oppo- 
*'te conclusion was reached upon the ground 
‘iat in California, at least, the executor or 

iministrator does not take title, although 
ve does take possession of the entire com- 
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munity estate for the purpose of adminis- 
tration, paying debts and taxes, entailing 
all the consequences that would follow if he 
took legal title. A similar result was reached 
in a Louisiana case, Henderson v. Comm., 
155 F.(2d) 310 (C.C.A..5, 1946). 


I think the emphasis on title is misplaced. 
While it is true that the division of income 
between the estate and the wife in some 
cases, at least, offers tax advantages, never- 
theless the principle declared in the Bishop 
case is wrong, and I hope that the Ninth 
and the Fifth Circuits will have occasion to 
reconsider that problem. I cannot believe 
that any sound distinction is based upon 
the purely technical circumstance that in 
one case the administrator takes formal 
title and in the other he does not. He takes 
the full title in that he has the full power 
to, sell, administer, and do everything else 
that he would have if he had the title. 


Another interesting problem that is not 
fully resolved, has to do with basis. It has 
now been held in some rulings of the bureau 
that, where the husband dies, the widow’s 
basis as to her community half is the cost 
to the community, not the value at the date 
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of the husband’s death. See Special Ruling 
C.C.H. 1946, { 6232 (Cal.) ; I.T. 3808, 1946- 
2 C.B. 58 (Tex.). There again, I think there 
is a grave question as to whether that rule 
is correct, although perhaps it is required 
by the strict language of Section 113(a) 
(5), referring to the basis of the property 
in the case of acquisition by inheritance or 
by devise or bequest. Perhaps it may re- 
quire Congressional action to obviate what 
I believe to be a grave injustice in the law 
as it . now interpreted. 


In some states spouses can agree that in- 
come otherwise community shall be separate 
property of the spouse earning it (O’Bry- 
an v. Comm., 148 F.(2d) 456, Cal. 1945; 
Helvering v. Hickman, 70 F.(2d) 985, Cal. 
1934; Martha L. Schoenhair, 45 B.T.A. 576, 
Ariz. 1941; Claire v. United States, 34 F. 
Supp. 1009, Ct. of Cls. Calif. 1940) ; or one 
spouse can waive interest in community 
earnings (Jurs v. Comm., 147 F.(2d) 805, 
Calif. 1945); or it is agreed that all prop- 
erty is community (Estate of J. H. Dollar, 
41 B.T.A. 869; acq.). But an agreement 
that income from separate property of a 
spouse should be community has been held 
ineffective for tax purposes (Florence v. 
Cruikshank, 23 B.T.A. 492). 


The power of spouses to make such agree- 
ments is limited in Texas (Stewart v. 
Comm., 95 F.(2d) 821, C.C.A. 5, 1938), per- 
haps in other states (see de Funiak, Prin- 
ciples of Community Property, Section 
136). 


On commingling of separate and com- 
munity property or earnings, illustrative 
cases are: Guy C. Earl, 4 T.C. 768 (1945); 
Ashley Manning, 8 T.C. — (1947) ;Lau- 
rence Olivier, 4 T.C. 684 (1945) ; T. W. Cos- 
tello, C.C.H. Dec. 14,367 (M) (T.C. Jan. 
27, 1945, Wash). See Mertens, Law of Fed- 
eral Income Taxation, 19.36. 
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Joint Tenancy Tax Problems 


OINT tenancy property is taxable in the 

estate of the tenant who furnished the 
consideration (Sec. 811 (e) (1), IR.C.). 
The rule applies to joint tenancies created 
before there was a federal estate tax. 
United States v. Jacobs, 306 U. S. 363, 
(1939). Conversely, there is no tax at the 
death of the non-contributing joint tenant. 
Reg. 105, Sec. 81.22. If the joint property 
was acquired by decedent and survivor by 
gift, devise, etc., one-half is included in the 
gross estate of either (id.). 

The transfer into joint tenancy is a gift 
to the extent of one-half where the interests 
are severable. Reg. 108, Sec. 86.2(a) (5). 
Where you have the peculiar type of joint 
tenancy represented by a tenancy by the 
entireties, different rules apply. The rule 
is inapplicable to joint bank accounts until 
the “donee” withdraws funds, or to United 
States savings bond purchases, where the 
purchaser can defeat the co-owners’ or bene- 
ficiaries’ rights by surrendering the bonds. 


In the case of joint tenancies, ordinary 
income is divisible, (I.T. 3743, 1945 B.C. 
142) as it is in the case of tenancies in com- 
mon, and the same rule applies to capital 
gains. Edwin F. Sandberg, 8 T.C. 423 
(1947); Walter G. Morley, 8 T.C. 904 
(1947). 


On death of a joint tenant, the basis in 
the hands of the survivor is the adjusted 
cost, not the value at the death of the joint 
tenant who dies first, even though he con- 
tributed the entire purchase price I.T. 3785, 
1946—1 C.B. 98. That sometimes has very 
serious tax effects where property worth 
little at the time of its acquisition is in- 
cluded in the estate of a person who fur- 
nished the consideration and who dies at a 
time of very high valuation. 


Generally speaking, joint tenancy is a 


THE 
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disadvantageous method of holding title 
from the standpoint of taxation. As a prac- 
tical matter, it will generally be found de- 
sirable to break up joint tenancies and con- 
vert them into tenancies in common. 


Effect of New Community Laws 


HE problems that are going to cause 

the greatest uncertainties in connec- 
tion with the community property laws en- 
acted this year are going to rise out of the 
question of co-mingling of separate and 
community funds. In any state where the 
income from separate property is regarded 
as separate—and that is the majority of the 
community property states including Mich- 
igan—you are going to have serious prob- 
lems. of co-mingling over a period of time; 
that is, what part of the accretion in value, 
or the accumulations which are derived 
from separate property, is separate and 
what part is community? 

In California the leading case of Pereira 
v. Pereira, 156 Cal. 1, held: that theseparate 
property was entitled to a fair return on an 
investment—as on a long-term investment, 
well secured. The Court said seven per cent 
was a fair return and that the rest of the 


ESTATES OF 


WATCHES + GOLD + SILVER + ANTIQUES 


LIBERAL PRICES PAID 
“RELIABLE FOR 40 YEARS" 
ESTATES APPRAISED 
SAMUEL GLUCK 
302A Clark Bldg. 717 Liberty Ave. 

PITTSBURGH 22, PA. 


MANY ADVANTAGES 


of Trusts or Agency Accounts in Delaware 
are not restricted to residents of the State. 


DELAWARE TRUST COMPANY 
WILMINGTON, DELAWARE 


Dover 


Middletown 


Frederica 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
Personal Trust Funds Over $60,000,000 











PROFITABLE READING FOR: 


Avnyone who invests 
Bankers and businessmen 


Counsellors on investing 


OF INVESTING 


By R. C. EFFINGER 


Vice President, Irving Trust Company 
Here is a simple but astute volume setting 
forth the basic principles involved in plan- 
ning a sound, balanced investment portfolio. 
Written for the trust administrator, estate 
attorney and investment expert as well as 
for the layman by a veteran of 25 years’ 
experience in investment, it illustrates the 
application of these principles with varied 
examples of typical investment projects, in 
line with which the investor can pattern his 
own program. A valuable analysis of price 
movements among various securities is in- 
cluded in “ABC of INVESTING.” 
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ten with unusual clarity . . . It would 
profit every holder of securities to 
familiarize himself with Mr. Effinger’s 
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increment in value due, it is assumed, to 
the efforts and the labor which the husband 
expended upon the property, would be re- 
garded as community. 

That would not be true where there has 
been a mere increase in value, as where, for 
example, oil is discovered on the property 
and it becomes immensely valuable without 
the husband contributing any labor or ser- 
vices. That increment would be the hus- 
band’s property, under almost any com- 
munity property system, 

Apparently, Pennsylvania has adopted 
the traditional community property concept 
of the Spanish and French law, which is to 
the effect that the income from separate 
property received during the continuance 
of the marital relationship is community, 
with certain rather minor exceptions. Sup- 
pose a man owns a valuable property today, 
and the legislature says that the income 
from separate property is community? !s 
that a valid provision? Have you not divest- 
ed an existing right? Certainly, you could 
not provide that property which is separate 
now will be community after the law went 
into effect. 

Pennsylvania, by adopting such a law— 
if it is valid—has saved its lawyers a lot 
of work. But in Michigan, they are going 
to have this problem in a very acute form, 
because the law there expressly provides in 
effect that the earnings of separate prop- 
erty are separate, so you are going to have 
the situation there such as in California, 
where you will find a multitude of tax cases 
that present this very issue. 


This has important practical conse- 
quences which are rather obvious. That 
seems to me to be the principal and the most 
immediate effect of attempting to superim- 
pose a community system upon a traditional 
common law system. Other problems of 
equal importance and _ difficulty—perhaps 
greater—will present themselves in the 
course of experience under these statutes. 


Consultants to Treasury 


SECRETARY SNYDER announced recently the ap- 
pointment of three tax consultants who will 
assist the Treasury in carrying on its program 
of analysis and study of the Federal tax sys- 
tem. They are: Professor William C. Warren, 
tax attorney and member of the faculty of 
the Columbia Law School; Dr. Carl Shoup, 
tax economist and member of the faculty of 
the School of Business Administration, Colum- 
bia University; and Harold V. Amberg, Vice 
President and General Counsel of the First 
National Bank of Chicago. 
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BAR PROCEEDINGS 


RIGHTS OF SPOUSE AND CREDITOR 
IN INTER VIVOS TRUSTS 


ROBERT P. GOLDMAN 
Of the Cincinnati Bar 


DISCUSSION of this question involves 

the public policy in favor of spouses 
and creditors cutting across the rule of law 
that a trust, in which the settlor reserves 
the income for life and right of revocation, 
is ordinarily valid. At common law such a 
trust was valid.1 In Massachusetts there 
were conflicting cases on this subject until 
1944, when Mc Evoy v. Boston Five Cents 
Savings Bank, 201 Mass. 50, 87 N. E. 465 
(1909), was overruled by National Shaw- 
mut Bank v. Joy, 315 Mass. 457, 53 N.E. 
(2d) 113, which adopted the common law 
rule. 


In Ohio the rule was apparently laid 
down to the contrary in Worthington v. 
Redkey, 86 O.S. 128, 99 N.E. 211 (1912), 
but this was changed by a statute in 1921,? 
but the general common law rule was later 
recognized by the Supreme Court of Ohio 
in Cleveland Trust Co. v. White, 134 O.S. 1, 
15 N.E. (2d) 627 (1938), which held valid a 
trust created before the statute was enacted. 
This rule has since been questioned in Cen- 
tral Trust Vo. v. Watt, 139 O.S. 50, 38 N.E. 
(2d) 185(1941).8 , 

Let us now examine the question of policy. 


First, as to creditors, the transfer in 


‘See cases collected in notes in 73 A.L.R. 209 (1931) and 
118 A.L.R. 481 (1939), and also National Shawmut Bank 
v. Joy, 315 Mass. 457, 53 N.E. (2d) 113 (1944); Savings 
Investment & Trust Co. v. Little, 135 N. J. Eq. 546, 39 A. 
(2d) 392 (1944); 1 Seott on Trusts (1939), Secs. 57 et 
seq.; 1 Bogert, Trusts (1935) 338, Secs. 104 et seqg.; 1 Per- 
ry, Trusts & Trustees (7th Ed. 1929) 119, 120, Sec. 97;°1 
Restatement of the Law of Trusts, Sec. 57. 


*Section 8617 of the General Code of Ohio, as amended, 
reads: “All deeds of gifts and conveyance of real or per- 
sonal property made in trust for the exclusive use of the 
person or persons making the same shall be void and of no 
effect, but the creator of a trust may reserve to himself 
any use of power, beneficial or in trust, which he might 
lawfully grant to another, including the power to alter, 
amend or revoke such trust, and such trust shall be valid 
as to all persons, except that any beneficial interest re- 
served to such reeator shall be subject to be reached by 
the creditors of such creator, and except that where the 
creator of such trust reserves to himself for his own bene- 
fit a power of revocation, a court of equity, at the suit 
of any creditor or creditors of the creator, may compel the 
exercise of such power of revocation so reserved, to the 
same extent and under the same conditions that such 
creator could have exercised the same.” See Union Trust 
Co. v. Hawkins, 121 O.-S. 159, 167 N. E. 389 (1929). 


See Rowley, Living Testamentary Dispositions and the 
Hawkins Case, 3 Cin. L. Rev. 361 (1929); Scott, Trusts 
and the Statute of Wills, 43 Harv. L. R. 521 (1930), 
Goldman and DeCamp, When is a Trust Not a Trust?, 16 
Cin. L. Rev. 191 (1942). 


trust must not be fraudulent. This is so 
whether it is in trust or not. If the property 
transferred leaves the transferror insolvent 
or is transferred expressly to defeat the 
rights of creditors, present or prospective, 
it may be reached by the prejudiced cred- 
itors, whether the transfer is outright or 
in trust, with or without power of revoca- 
tion. If the transfer is not in fraud of cred- 
itors and an irrevocable trust is created, 
then the creditor can reach only the inter- 
est, if any, retained by the settlor.* 


Suppose, however, that the trust is revoc- 
able, with or without the right to income for 
life retained by the settlor. Professor Scott 
says:> “In the absence of a statute other- 
wise providing, if the settlor who has a pow- 
er of revocation does not exercise it, his 
creditors cannot compel him to do so nor can 
they reach the trust property if he refuses 
to revoke the trust. 


The same rule that applies to powers of 
revocation apparently applies to powers of 
appointment given a third person. In the 
absence of a statute, the holder of a general 
power of appointment cannot be compelled 
by his creditors to exercise it, but if he ex- 
ercises it in favor of another, the creditors 
may then reach the property.® 


An exception to both situations is created 
in the National Bankruptcy Act, Sec. 110 
a(3).7 Many states have, however, passed 
statutes which make these trusts fraudulent 
as against existing and subsequent cred- 
itors.. In many cases, where the rights of 
creditors are not governed by statute, the 


‘In re Watland, 211 Minn. 70, 300 N.W. 195 (1941); 
McFarland v. Bishop, 282 Mo. 534, 222 S.W. 143 (1920) ; 
Schenck v. Barnes, 156 N.Y. 316, 50 N.E. 967 (1898); 
Brown v. McGill, 87 Md. 161, 39 Atl. 613 (1898). 


53 Seott on Trusts 1810, Sec. 330.12. 


°3 Scott cn Trusts, Sec. 330.12; Simes, Future Interests, 
Sees. 265, 266. 


711 U.S.C.A. See. 110a(3). 


8See 1, Bogert, Trusts and Trustees 193, Sec. 43, City 
Bank Farmers Trust Co. v. Cannon, 291 N.Y. 125, 51 N.E. 
(2d) 674 (1948). 


®Van Stewart v. Townsend, 176 Wash. 311, 28 Pac. (2d) 
999, 92 A.L.R. 275 (1934), and note, p. 282; National 
Shawmut Bank of Boston v. Joy, supra; Guthrie v. Canty, 
315 Mass. 726, 53 N.E. (2d) 1009 (1944); Cf. Herd v. 
Chambers, 158 Kan. 614, 149 Pac. (2d) 583 (1944). 
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creditors of settlor have been denied re- 
course to property placed in trust by him 
with a power of revocation.® 


In Schofield v. Cleveland Trust Co., 135 
O.S. 328, 21 N.E.(2d) 119 (1939), the court 
refused creditors of settlor recourse against 
trust assets after his death, though he re- 
served income and power of revocation dur- 
ing his life, and the Ohio statute (Sec. 
8617) provided creditors could compel the 
exercise of this power by settlor in their 
favor. The court reasoned that since he had 
died without exercising the power, it no 
longer existed and there was nothing on 
which creditors’ rights could act. 


As to Spouse’s Rights 


HILE the rule is applied fairly uni- 

formly as against creditors, unless 
modified by statute, we have a different sit- 
uation when we come to the rights of 
spouses. The weight of authority is in favor 
of holding a gift of a substantial part of a 
person’s property just before marriage, 
where the purpose was to prevent the pros- 
pective spouse from getting a distributive 
share on the donor’s death, to be in fraud of 
the spouse’s rights.!° This is true whether 
the gift is in trust or not. On the other 
hand, if the motive in an antenuptial gift 
was not to defeat the prospective spouse’s 
rights the gift will ordinarily be upheld.' 


An extreme case was recently decided by 
the United States Court of Claims. In Gel- 
latly v. United States, 71 Fed. Supp. 357 
(1947), the court upheld a gift of Gellatly’s 
art collection to the Smithsonian Institute 
shortly before he remarried. The collection 
was worth approximately $4,000,000, and 
his estate, outside of this, was practically 
nil. He did not discuss the fact that he had 
made this gift with his prospective wife 
when he proposed marriage and she married 
him on the assumption that he was a 
wealthy man. The gift was upheld. 


Where the gift is made during marriage 
and is outright, it is generally upheld as 


Harrison v. Harrison, 198 Ark. 64, 127 S.W. (2d) 270 
(1939); Gedart v. Ejdrygiewicz, 305 Mass. 224, 25 N.E. 
(2d) 371 (1940) ; Courts v. Aldridge, 190 Okla. 29, 120 P. 
(2d) 362 (1941); Littleton v. Littleton, 18 N.C. (1 Dev. & 
B.L.) 327 (1825); Martin v. Martin, 282 Ky. 411, 138 
S.W. (2d) 509 (1940); note in 157 A.L.R. 1184. 


"Rose v. Rose, 300 Mich. 73, 1 N.W. (2d) 458 (1942); 
Jarvis v. Jarvis, 299 Ill. 89, 182 N.E. 432 (1921); Tracy 
v. Thatcher, 135 Kan. 615, 11 P. (2d) 691 (1932); Kirk v. 
Kirk, 340 Pa. 203, 16 Atl. (2d) 47 (1940). 


Neville v. Sawicki, 146 O. S. 539, 67 N.E. (2d) 323 
(1946) ; Mark v. Mark, 145 O.S. 301, 61 N.E. (2d) 595 
(1945) ; Bolles v. Toledo Trust Co., 144 O.S. 195, 58 N.E. 
(2d) 381 (1944); Krause v. Krause, 285 N.Y. 27, 32 N.E. 
(2d) 779 (1941); Bestry v. Dorn, 180 Md. 42, 22 Atl. (2d) 
552 (1941). 
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against the spouse, no matter what the mo- 
tive.!12 The same rule applies where the sett- 
lor has reserved to himself a life estate or 
other rights in an irrevocable trust.1* When 
we come to the revocable trust, however, we 
find different courts applying different rules 
to the situation. 

A surviving spouse’s rights in the de- 
ceased spouse’s estate, vary of course, from 
state to state. The statutes usually give the 
surviving spouse a certain share of the net 
estate of the decedent, of which she cannot 
be deprived by will.1* She usually must elect 
not to take under the will to obtain these 
rights. The net estate cannot be determined 
until all claims of creditors, estate taxes and 
expenses of administration are paid. There- 
fore, the surviving spouse’s rights to a dis- 
tributive share of the property are subordi- 
nate to creditors’ claims. 


Five Rules 


HERE are five different rules applied 

by the courts to the surviving spouse’s 
rights in a’ revocable trust, with reservation 
of income to settlor for life. (We shall as- 
sume that the trust is a valid one, for if it 
is not then the property purportedly placed 
in trust falls into the decedent’s estate and 
the problem does not arise. Some so-called 
trusts are in fact mere agencies and end 
with the testator’s death.15) The rules are: 


1. In several states the surviving spouse 
has no rights to the property in a valid re- 
vocable trust, except as expressly given by 
the trust instrument.!® This is the rule 


13Streeper v. Myers, 132 O.S. 322 (1937); Kelley v. 
Snow, 185 Mass. 288, 70 N.E. 89 (1904) (Settlor had right 
to change disposition before death) ; Roche v. Brickley, 254 
Mass. 584, 150 N.E. 866 (1926); Bestry v. Dorn, 180 Md. 
42, 22 Atl. (2d) 552 (1941); Hall v. Hall, 109 Va. 117. 


See, for example. Sec. 18 of New York Decedent Es- 
tate Law and Sec. 10504-55 of the General Code of Ohio. 

15] Bogert, Trusts and Trustees, Sec. 15, at p. 50; 1 
Scott on Trusts, Sec. 8; Cochran’s Admx. v. Cochran, 272 
Ky. 1, 115 S.W. (2d) 376 (1938) ; Jaworski v. Wisniewski, 
149 Md. 109, 131 Atl. 40 (1925). 

United Building and Loan Association v. Garrett, 64 
Fed. Supp. 460 (D.C.W.D. Ark. 1946); Kelley v. Snow, 
185 Mass. 288, 70 N.E. 89 (1904) ; Kerwin v. Donaghy, 317 
Mass. 559, 59 N.E. (2d) 299 (1945); Rose v. Union Guar- 
dian Trust Co., 300 Mich. 73, 1 N.W. (2d) 458 (1942); 
Beirne v. Contl. Equitable Title & Trust Co., 307 Pa. 570, 
161 Atl. 721 (1932). See also DeLeuil’s Extrs. v. DeLeuil, 
255 Ky. 406, 74 S.W. (2d) 474 (1934). 


The Pennsylvania Legislature, in the Estates Act of 
1947, effective January 1, 1948, has provided as follows: 
“Section 11. Powers of appointment—Rights of surviving 
spouse. A conveyance of assets by a person who retains 
a power of appointment by will, or a power of revocation 
or consumption over the principal thereof, shall, at the 
election of his surviving spouse, be treated as a testa- 
mentary disposition so far as the surviving spouse is con- 
cerned to the extent to which the power has been reserved, 
but the right of the surviving spouse shall be subject to 
the rights of any income beneficiary whose interest in in- 
come becomes vested in enjoyment prior to the death of 
the conveyor.” 
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adopted by the Restatement of the Law of 
Trusts, Illustration 3, under Sec. 57. 


2. In New York, the surviving spouse 
who elects not to take under a will is en- 
titled to a distributive share of a deceased 
spouse’s revocable trust in which he re- 
served not only the right of revocation and 
income to himself for life, but also complete 
power of control over the trustee’s admin- 
istration of the trust. Newman v. Dore, 275 
N.Y. 371, 9 N.E.(2d) 966 (1937) .17 


The facts in this case were as follows: 
Testator’s will dated May 5, 1934, contained 
a provision for a trust for his wife for her 
life of one-third of his property, both real 
and personal, in which case the New York 
statute did not give the widow a right of 
election to take her share of the estate on 
intestacy. On June 28, 1934, three days be- 
fore his death, the decedent executed trust 
agreements by which, in form at least, he 
transferred to trustees all his real and per- 
sonal property and reserved the income to 
himself for life and the right to modify or 
revoke the trust. All the powers granted to 
the trustees were in turn made “subject to 
the settlor’s control during his life,” and 
could be exercised “in such manner only as 
the settlor shall, from time to time, direct 
in writing.” 

As the agreement, if valid, effectively di- 
vested settlor of title to his property, he 
would have left no estate and the widow 
would have taken nothing under the will. 
She challenged the validity of the transfer 
to the trustees. The Court of Appeals found 
that the settlor retained such a great meas- 
ure of control over the trustees themselves 
in their actions as trustees, that he was “re- 
taining full control of the property, though 
in form he had parted with it.” The court, 
therefore, found that the alleged trust was 
“illusory.” 


Even in New York, however, where no 
power of control over administrative de- 
tails is retained by settlor, the surviving 
spouse is barred from any interest in the 
trust property.18 In Newman v. Dore, the 


‘In the following cases the retention of control was 
deemed sufficient to permit the widow to invade the trust 
to obtain her distributive share: President and Directors 
of Manhattan Co. v. Janowitz, 172 Misc. 290, 14 N.Y.S. 
(2d) 875 (Sup. Ct. Westchester Co. 1939); Hochster v. 
City Bank Farmers Trust Co., 260 App. Div. 712, 24 
N.Y.S. (2d) 110 (1940); Schnakenberg v. Schnakenberg, 
262 App. Div. 234, 28 N.Y.S. (2d) 841 (1941) (No will) ; 
Burns v. Turnbull, 41 N.Y.S. (2d) 448 (App. Div. Second 
Dept. 1943) ; Clavin v Clavin, 41 N.Y.S. (2d) 377 (Sup. Ct. 
N. ¥. Co. 1948). 

‘SMarine Midland Trust Co. v. Stanford, 9 N.Y.S. (2d) 
648 (App. Div. 1939), Aff’d Mem. Op. 281 N.Y. 780, 24 
N.E. (2d) 20; Murray v. Brooklyn Savings Bank, 258 
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court did not decide whether the trust as a 


whole was valid or not, but merely that it 
was “illusory” as to the widow. 


3. The Missouri rule adopted in Merz v. 
Tower Grove Bank & Trust Co., 344 Mo. 
1150, 130 S.W.(2d) 611 (1939), apparently 
is that a widow may avoid voluntary trans- 
fers of property made by a husband in im- 
mediate contemplation of death with intent 
and purpose to defeat and defraud her of 
her statutory marital rights.?° 


4. The Maryland courts seem to decide 
the cases on equitable doctrines, without 
reference to the validity of the trust. They 
look into how much property the widow has, 
how much she takes under the will, irrespec- 
tive of the trust, and what is in the trust, 
and then if they find that in their opinion 
she is adequately provided for, they deny 
her a share of the trust.?! 


5. The Ohio rule is unique in that the Su- 
preme Court holds that a revocable trust, 
even though valid, may be invaded by the 
widow for her distributive share when she 
elects not to take under the will. In Bolles 
v. Toledo Trust Co., 144 O.S. 195, 58 N.E. 
(2d) 381 (1944), court laid down the rule 
broadly that the widow was entitled to her 
distributive share in any revocable trust 
established by her deceased husband, in 


App. Div. 132, 15 N.Y.S. (2d) 915 (1939) (No will) ; In Re 
Lorch’s Estate, 33 N.Y.S. (2d) 157 (Surrogate’s Court 
Queens County 1941) (Joint bank account) ; Inda v. Inda, 
288 N.Y. 315 (1942) (Joint bank account); Mitchell v. 
Mitchell. 265 App. Div. 27, 37 N.Y.S. (2d) 612, Aff’d Mem. 
Op. 290 N.Y. 779, 50 N.E. (2d) 106 (1943) (Insurance 
policies subject to husband’s control). See also Krause v. 
Krause, 285 N.Y. 27, 32 N.E. (2d) 779 (1941) where con- 
veyance in which grantor conveyed a life estate, but with- 
out power of revocation. could not be set aside by widow, 
while a pretended trust of a bank account for the hus- 
band’s daughter was set aside to permit the widow to ob- 
tain her distributive share. 


See discussion of this case and others on the subject 
in: 23 Cornell Law Quarterly 457 (1938); Scott, The Ef- 
fects of a Power to Revoke a Trust, 57 Harv. L. Rev. 362 
(1944); The Present Status of “Illusory” Trusts, by Ed- 
ward A. Smith, 44 Mich. L. Rev. 151 (1944); A Reap- 
praisal of the Revocable Trust, by Edward C. King, 19 
Rocky Mountain L. Rev. 1, (1946). 


This trust was not by its terms revocable, though 
settlor reserved income for life, the right to modify or 
amend the trust, add assets and fix trustees’ compensation. 
The bank and he were co-trustees. He transferred practi- 
cally all his personal property, valued at $300,000, to trus- 
tees a month before death. which he knew was imminent, 
and left his widow only the income of $200 per month for 
her life. See also Wanstrath v. Kappel, 201 S.W. (2d) 327, 
(Mo., 1947) as to a revocable trust. 


*1Compare Brown v. Fidelity Trust Co., 126 Md. 175 
(1915), Sturgis v. Citizens National Bank, 152 Md. 654 
(1927) and Bullen v. Safe Deposit and Trust Company, 
177 Md. 271 (1939), in which the widow was adequately 
provided for outside of the trust and was denied a share 
in the trust property, with Mushaw v. Mushaw, 183 Md. 
511 (1944), in which the reverse was true. 
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which he reserved the income to himself for 
life.22 

In the Bolles case the settlor had created 
a revocable living trust with the sum of 
$4,000 and the provision that his widow 
was to receive the sum of $5,000 per annum 
for life. At the same time he executed his 
wijl and provided the assets in his estate 
should be paid to the trustee under this 
trust. All of these assets would have been 
sufficient to assure the payment of the des- 
ignated income to the widow. Thereafter 
he created another revocable living trust in 
which he reserved the income for life, the 
assets of which, at his death, were to go to 
the first mentioned trust. The Supreme 
Court, while laying down the rule that a 


“The third paragraph of the syllabus in that case reads: 
“The transfer of property to a trustee under an agreement 
whereby the settlor reserves to himself the income during 
his life with the right to amend or revoke, is valid by 
virtue of Section 8617, General Code, but under such a 
trust agreement settlor does not part absolutely with the 
dominion of such property and his widow electing to take 
under the statute of descent and distribution may assert 
her right to a distributive share of the property in such 
trust at settlor’s death.”” (Emphasis ours) In Ohio, the 
syllabus is written by the Court and states the law of the 
case. 


he 
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widow could get her distributive share of 
the assets in these trusts, indicated that the 
basis was that the original trust was (1) 
illusory because the assets transferred in 
trust obviously would not provide the annual 
maintenance to the widow, and (2) testa- 
mentary because depending upon the will 
for the assets to assure the income. 


In Harris v. Harris, 147 0.8. 487, decided 
by the same Court on February 28, 1947, 
the rule was stated in a way that makes it 
apparent the Court will insist on more evi- 
dence of dominion and control than merely 
the power of revocation and the reserva- 
tion of income for life to the settlor.?3 In 
this case the testator, about three years be- 
fore he died, had transferred his stock in a 
corporation of which he was President, Di- 
rector and General Manager, to his lawyer, 
in trust. The main purpose of this trust was 
to have the trustee enter into an agreement 
with four other persons, who, together with 
the testator, had been the sole stockholders 
of the company. The trustee was given 
broad powers of management. The only 
rights reserved to the settlor in the trust 
were to deliver to the trustee additional se- 
curities or property to be held in trust, and 
to revoke the settlement either in whole or 
in part as well as to modify the terms there- 
of. After the settlor’s death the trustee was 
to pay to one Mary Dailey the sum of $100 
per month during her life and upon her 
death the income and ultimately the princi- 


The entire syllabus in the Harris case reads: ‘‘Under 
the provisions of Section 8617, General Code, the transfer 
of property to a trustee is valid under an agreement 
whereby the settlor reserves to himself the income during 
his life with the right to amend or revoke; but when such 
settlor does not part with dominion and control over the 
trust property his widow may elect to take under the 
statutes of descent and distribution and may assert her 
right to a distributive share of such property after his 
death. (Paragraph three of the syllabus in the case of 
Bolles v. Toledo Trust Co., Exr., 144 Ohio St.,; 195, ap- 
proved and followed.)’’ (Emphasis ours) 
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pal of the trust were to go to settlor’s niece 
and nephew. A year later settlor executed 
his will in which he provided a trust for his 
wife from which she was to receive $5,000 
per year out of the income. Any excess of 
income was to go to the aforesaid niece and 
nephew, who were to receive the principal 
on the wife’s death, 

Within three days after the trust agree- 
ment was executed and the stock trans- 
ferred to the trustee, the trustee entered 
into an agreement with the other stock- 
holders of the company by the provisions of 
which the stock was placed in the names of 
the four other stockholders and the trustee, 
each to vote the number of shares placed in 
the second trust by the agreement. Any one 
of them had the right to terminate this 
trust on thirty days’ notice. The death of 
any one of the original stockholders would 
terminate it and their stock would be pur- 
chased by the insurance carried on their 
lives. The wives of all the stockholders 
signed the agreement, except Mrs. Harris, 
who testified that she knew nothing of the 
trust or the subsequent agreement. 


She brought a suit to set aside the trust 
agreement on the grounds that it was part 
of a plan of her husband to deprive her of 
an adequate distribution of the property 
and that he retained and exercised all the 
powers of enjoyment and dominion over 
the property in the trust estate so that it 
properly became a part of his estate in 
which she was entitled to her distributive 
share. The Supreme Court held the trust 
valid, but, nevertheless, ordered the trustee 
to deliver one-half of the trust assets to the 
executor for the benefit of the widow.*+ 


*4In the Harris case the writer filed a brief as amicus 
curiae in the Supreme Court on behalf of the Ohio Fidu- 
ciaries Association, in an attempt to have the Court over- 
rule or modify the rule established in the Bolles case. 
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Only one other court has taken as extreme 
a position on this question as the Ohio Su- 
preme Court. That is the Appellate Court 
of Illinois for the Chicago District, in Smith 
v. Northern Trust Co., 322 Ill. App. 168, 54 
N.E.(2d) 75 (1944).*%5 The court in decid- 
ing this case did not refer to its own con- 
trary decision in Bergmann v. Foreman 
State Trust & Savings Bank, 273 Ill. App. 
408 (1934). 


Uniform Rule Desirable 


T is desirable to have uniformity among 

the states on this subject. Otherwise a 
well advised settlor who wishes to be sure 
that his revocable trust will be upheld will 
establish it in a state that will uphold it, 
and only the unwary or the ill-advised will 
have their desires frustrated. As stated in 
the Restatement, Conflict of Laws, Sec. 294, 
subparagraph (2): 

“The validity of a trust of choses in 
action created by a settlement or other 
transaction inter vivos is determined by 
the law of the place where the transaction 
takes place.’’?6 


That the state of settlor’s domicile at 
death would have no jurisdiction to invade, 
at a widow’s request, a trust established in 
another state, was held in Lines v. Lines, 
142 Pa. 149, 21 Atl. 809(1891) .?7 


25In the Smith case the decedent died intestate, after 
having conveyed in trust practically all of his property, 
except a pension and leaving insufficient funds in his es- 
tate to pay the widow’s allowance or make any other dis- 
tribution to her. At one time his wife had been a bene- 
ficiary of the trust. Then they had quarreled and he had 
taken her out as a beneficiary and after the reconciliation 
he had failed to rename her in the trust agreement. It was 
not a case of election at all, because there was no will 
with respect to which to elect. 

26See Land on Trusts in the Conflict of Laws, Section 
21, Nossaman, Trust Administration & Taxation, Section 
127. 

*7See also Girard Trust Co. v. Dunham, 15 Oh. Supp., 
(60 N.E. (2d)) 5 (Common Pleas Court of Hamilton 
County, Ohio, 1944). 
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Which is the rule that should be adopted? 
Is the public policy in favor of a surviving 
spouse greater than that in favor of his 
creditors? Since creditors, by statute, come 
ahead of the surviving spouse in the dis- 
tribution of decedent’s assets it would seem 
logical to deduce that public policy favors 
creditors rather than the spouse.?® Yet in 
Ohio the creditors of a decedent are barred 
from the revocable trust assets,?® while the 
widow may enforce participation.®° Children 
of a settlor of a revocable trust may not pre- 
vail against charities, though they would 
prevail if the same disposition were made in 
a will.31 Why should the policy be stronger 
in favor of a spouse than of children, when 
both rights are created by statute? 


There is a further reason why the Ohio 
decisions are illogical. The Legislature in 
1921, after a decision in which a revocable 
trust was held invalid,®* passed a statute 
expressly making such trusts “valid as to 
all persons,” except creditors, who could 
force the settlor to exercise his power of 
revocation in their favor.2* The courts 
should not fly in the face of the express leg- 
islative enactment. The only question should 
be whether the trust is valid or not, and if it 
is valid that should end the matter as far 
as the surviving spouse is concerned. 

In applying the federal tax laws the 
courts have taken the view that the one who 


*8This would be true as to a distributive share, not as 
to the year’s allowance for support or as to exempt prop- 
erty, for as to these last the widow’s rights are paramount 
to the creditors’. 


**Schofield v. Cleveland Trust Co., 185 O.S. 328, 21 N.E. 
(2d) 119 (1939). 


Bolles & Harris cases, swpra. 


*1Cleveland Trust Co. v. White, 134 O.S. 1, 15 N.E. (2d) 
627 (1938). 


Worthington v. 
(1912). 


Redkey, 86 O.S. 128, 99 N.E. 211 


83See note 2, supra. 
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gets the economic benefit should pay the 
taxes, irrespective of the form the transac- 
tion may take.3+ Should that doctrine be ex- 
tended to rights of inheritance? If it is to 
be, many common transactions can be in- 
vaded by a surviving spouse. Consider, for 
instance, joint and survivorship bank ac- 
counts. They are upheld in New York and 
Ohio, where the widow could invade the re- 
vocable trust assets.*° Life insurance, over 
which the insured reserves complete control 
till his death, goes to the named benefi- 
ciaries, free of the claims of the surviving 
spouse or the decedent’s estate.?® Revocable 


*4See, for example, Corliss v. Bowers, 281 U.S. 376 
(1930) ; Douglas v. Willeuts, 296 U.S. 1 (1935) ; Helvering 
v. Clifford, 309 U.S. 331 (1940); Helvering v. Stuart, 317 
U.S. 154 (1942). 


%Inda v. Inda, 288 N.Y. 315 (1942); Rhorbacker v. 
Building Association Co., 138 Ohio St. 273, 34 N.E. (2d) 
711 (1941). 


*%*Mitchell v. Mitchell, 265 N.Y. App. Div. 27, 37 N.Y.S. 
(2d) 612 (1942); Katz v. Ohio National Bank, 127 O.S. 
531 (1934); Bullen v. Safe Deposit & Trust Co., 177 Md. 
271, 9 Atl. (2d) 581 (1939); Vance, The Beneficiary’s In- 
terest in a Life Insurance Policy, 31 Yale L. J. 343 
(1922). 

57See 1 Scott on Trusts 345. Secs. 57.3 et seq., and cases 
cited; also Grahame The Insurance Trust as a Non-Tes- 
tamentary Disposition, 18 Minn. L. Rev. 391 (1934). 


311 


trusts of life insurance policies have gener- 
ally been held valid.37 

Thus it appears that there is no public 
policy that favors widows or other heirs 
over named beneficiaries in various transac- 
tions where the decedent has just as much 
control over the property as he has in the 
case of a revocable trust. Why then should 
revocable trusts be singled out for a rule 
that does not apply generally? If the legisla- 
ture wants to adopt a policy giving certain 
persons rights in revocable trusts, it can do 
so. But absent that, and given a valid trust, 
the court should not interfere, particularly 
when the legislature has declared expressly 
in favor of validity. 


The three dissents in the Harris case 
this year and the subsequent change in per- 
sonnel of the Ohio Court give hope that it 
may yet get in line with other states that 
have recognized that the surviving spouse 
has no claim, once it is held the trust is 
valid. A man can give away everything he 
owns during his lifetime and his widow and 
children cannot object. If this rule is to be 
changed it should be done by the legislature 
and should apply to all similar transactions. 
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TRUSTS FROM AN APPELLATE COURT’S VIEW 


HON. CARL V. WEYGANDT 
Chief Justice, Supreme Court of Ohio 


HE older I grow, the less reluctance 

I have in discussing so-called funda- 
mentals of the law. Not long after I be- 
came Chief Justice, we were listening to 
the presentation of a case involving the 
validity of a certain bond issue. Counsel 
for the appellant, in his opening statement, 
said, “This is an extremely important case. 
This bond issue, in itself, isn’t so large, 
but there are a number of other bond is- 
sues pending over Ohio, and not a single 
spadeful of earth can be turned in all 
these proposed improvements until this 
Supreme Court has said the last word as 
to the law.” 


The then senior member of the court 
leaned over and whispered, “Chief, isn’t it 
astonishing the number of tremendously 
important cases that are lost in the courts 
below because some judge or court or law- 
yer overlooked some extremely simple but 
profound principle of the law?” 


This matter of living trusts has caused 
difficulties generally in the courts. There 
is no disposition on the part of at least 
the Supreme Court of Ohio, and I think 
generally with reference to the other 
courts in Ohio, to be hostile to so-called 
living trusts. When living trusts were a 
little newer than they are at the present 
time, there perhaps was some hostility on 
the theory that a living trust often was re- 
sorted to by somebody who wanted to place 
property beyond the reach of his creditors. 


The chief test on this matter, at least 
in our court, is the good faith and the 
intention of the creator of that trust. If 
he has.set up simply a shame of some kind, 
our court is rather keen to penetrate that 
shame and get to the realities of the situa- 
tion. 


Trust Deposits 


NE of the questions that grew out of 

the banking holiday was whether a de- 
posit by a trustee in closed banks created 
a new trust, and therefore constituted a 
preferred claim. Our court held that the 
single fact that a trustee deposits trust 
‘unds in a depositary or bank does not 
,utomatically create a new trust relation- 
hip. 


Our court held that a second trust rela- 
tionship might be created between the 
trustee and the depositary, but not auto- 
matically by virtue of the single fact that 
the trustee had deposited trust funds. 
That rule has become well accepted in 
the state. 


Simplicity in Drafting and Opinions 


WANT to give Ohio lawyers credit, 

especially friends like Mr. Lindemann, 
who are identified with the banking insti- 
tutions, for acquiring the gift of writing 
into a trust contract the thing they really 
mean to have there. A large part of the 
work on a reviewing court is the. inter- 
pretation of the English language, in the 
form of a statute or in a will, or in a con- 
tract, and it is really satisfying to get 
a trust agreement in which the lawyer has 
said exactly what he intended to say in 
simple language, and no more. 


Even in our courts the trend is toward 
shorter opinions, shorter paragraphs, 
shorter sentences. 

From bar examination papers we find 
that the English teachers in the colleges 
apparently are making some headway. It 
used to be so that we occasionally would 
find sentences in the examination papers 
that were utterly innocent of either a 
subject or a predicate. 


Whether you are drafting a trust agree- 
ment or a court opinion or a statute, 
simplicity is still the essence of the whole 
matter. Just because a thing is simple 
does not mean that it is not profound or 
comprehensive or that it does not answer 
the purpose of your client. 


Recent Case 


HAVE been asked to comment on the 

Hazleton case, 148 O.S. 127, decided in 
June, not however with the idea of adding 
to it or detracting from it because one of 
the rules of the court is that no one mem- 
ber can add anything to an opinion or take 
anything from it. 

The settlor had created a living trust 
for himself and four other trust agree- 
ments involving other beneficiaries, the 
settlor’s first and second wives, his son 





and his sister. (The trusts were set up 
nearly five years before his death, so no 
serious contention was made that they 
were made in contemplation of death.) 

Section 5332, General Code, levies a tax 
upon the succession to any property, in 
trust or otherwise, when the succession is 
intended to take effect in possession or en- 
joyment at or after the death of the settlor. 
There is a definition in the statute which 
says that succession means the passing of 
property in possession or enjoyment, pres- 
ent or future. 

All the agreements are alike except as to 
the principal beneficiaries. The trusts are 
irrevocable. That is an important fact, but 
not conclusive. The settlor reserved no con- 
trol over the trust property. That is one 
more important fact with us, but not con- 
clusive. Both the title and possession of the 
property passed immediately from the sett- 
lor to the trustee. 

Here we get down to the nub of the case, 
(quoting from the opinion) : 

“The entire difficulty in this case arises 
from a further provision that the trusts 
shall be terminated and final distribution 
made 20 years after the death of the prin- 
cipal beneficiary or of the settlor’s son or 
of the settlor himself, whichever death shall 
occur last. 

“It is conceded that under this latter pro- 
vision the possession and enjoyment of the 
principal beneficiaries were immediate upon 
the establishment of the trusts, irrespective 
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of the time of the settlor’s death, and that. 
hence these successions are not taxable. 
However, it is insisted that the language of 
this provision in each trust agreement 
shows that as to the secondary beneficiaries, 
or remaindermen, the settlor’s gifts neces- 
sarily were intended to take effect in pos- 
session or enjoyment at or after the settlor’s 
death.” 

Then follows a discussion of cited cases. 


“In the Sherman case the mother created 
a revocable trust under which she reserved 
and received for life the income and addi- 
tional sums from the corpus necessary for 
her support, with the remainder to her two 
children at the mother’s death; and this 
court held that such a gift to the children 
clearly was taxable. In contrast, in both the 
Thompson and the instant cases, the trusts 
are irrevocable, the settlors reserved no 
control or interest, both title and posses- 
sion of the trust res passed immediately 
and irrevocably from the settlor to the trus- 
tee, and the principal beneficiaries received 
their possession and enjoyment immediate- 
ly upon the establishment of the trusts, ir- 
respective of the date of the settlor’s death. 

“But it is insisted that the gifts here 
sought to be reached are the distribution of 
the corpus to be made at the termination of 
the trusts, and that a present right to re- 
ceive at some future time even though vest- 
ed, does not constitute present possession 
or enjoyment. 

“In taxing transfers inter vivos, inheri- 
tance or succession tax laws are not intend- 
ed to prevent an owner from making a prop- 
er disposition of his property by gift or 
otherwise during his lifetime. The primary 
purpose is to reach substitutes for testa- 
mentary disposition, and thus to prevent 
evasion of the tax. 


“Does the evidence show that this settlor 
resorted to these trust agreements as de- 
vices for evading the tax on successions 
which in reality were testamentary in char- 
acter and ‘intended to take effect in posses- 
sion or enjoyment at or after’ his death? 

“While, as already observed, it is pro- 
vided that the trusts shall be terminated 20 
years after the death of three persons—the 
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settlor’s son, the settlor himself and the 
principal beneficiary—this is not the only 
provision of importance in determining 
whether the settlor by means of purported 
gifts inter vivos intended to accomplish a 
testamentary disposition of his property 
taking effect at or after his death. 

“Tt should be noted that each trust agree- 
ment expressly required the trustee to pay 
to the principal beneficiary as much of the 
income and principal of the trust property 
as the Advisory Committee in its uncon- 
trolled discretion should direct; and this 
manifestly could have resulted in the ex- 
haustion of the trust property during the 
lifetime of the settlor. Furthermore, each 
trust agreement expressly required the 
trustee to pay to the secondary beneficiaries 
after the death of the principal beneficiary 
as much of the income and principal of the 
trust property as the Advisory Committee 
in its uncontrolled discretion should direct; 
and this provision, too, could have resulted 
in the exhaustion of the trust property dur- 
ing the lifetime of the settlor. Then, too, 
the death of the settlor was not made a con- 
clusive factor in determining the final dis- 
tribution of any property remaining in the 
trust, since it would have been necessary for 
him to survive both his son and the princi- 
pal beneficiary if his death were to be of 
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importance in this respect. He was the first 
of the three to die. 


“In view of these considérations and by 
reason of the further facts that these trusts 
are irrevocable with no reservation of either 
interest or control, this court is of the view 
that the Court of Appeals was not in error 
in holding that the settlor’s gifts inter vivos 
were not intended to accomplish a testa- 
mentary disposition of his property to take 
effect at or after his death.” 


Attitude of Court 


OU will find that, in these cases, the 

primary interest of the court is to de- 
termine the intention of the settlor and if 
the agreement from top to bottom has the 
earmarks of a bona fide trust, and is not 
simply a device for evading creditors, the 
courts will uphold it. 


On the other hand, it seems to me fair 
for a lawyer to say to his client, “If you 
have something in mind here that is.not 
honestly and sincerely an intention to es- 
tablish a trust that really shall be bona fide 
in all respects, do not expect us as your 
counsel to put in it all these provisions that 
you have in mind, and then guarantee to 
you that the courts will hold that your trust 
agreement is valid.” 
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STATE AND FEDERAL TAXATION 


Committee Report* 


PAUL E. FARRIER 
Vice President, The First National Bank of Chicago, Chairman 


I. Inheritance Tax Matters Affecting Two or 
More States 


(1) Exemption, reciprocal or otherwise, of 
intangibles belonging to non-residents. Georgia 
is now the only state not providing for recipro- 
cal or other exemption. But several States, 
namely, Idaho, Indiana, Iowa and Ohio,! have 
reciprocal exemption provisions which are 
limited in scope and which, if strictly con- 
strued, result in taxability of some intangibles 
of non-residents. 


The Idaho Inheritance Tax Division has 
ruled that the reciprocal exemption provisions 
do not apply to stock of Idaho corporations. 


In Ohio intangibles of non-residents who 
die on or after August 26, 1941, are taxable 
if employed in carrying out business within 
the state. A credit against the Ohio tax is 
allowed for death taxes paid to another state 
or country on personal property, provided, 
however, that the credit shall not exceed the 
Ohio tax assessed against such property. 


In Indiana the law provides for reciprocal 
exemption of intangibles of non-residents, but 
the State or country of decedent’s residence 
must exempt transfers of intangibles of non- 
residents by reciprocity. Thus, presumably, 
the estate of a resident of New York, which 
does not impose any tax at all on intangibles 
of non-residents would be taxable on its in- 
tangibles in Indiana, since the exemption is 
not a result of reciprocity. But, as in Ohio, 
under a 1939 ruling of the Tax Commissioner, 
reason may be the rule invoked to exempt. 


_In Iowa the law provides for reciprocal ex- 

emption of intangibles on non-residents, (ex- 
cept non-residents of the United States,) but 
the State where the non-resident decedent re- 
sides must have levied a death tax upon in- 
tangibles in question. 


Ohio is the only one of the five States above 
mentioned which has a provision for reciprocal 
enforcement of domiciliary inheritance taxes 
extraterritorially. It may be remarked that 
those States which have provisions for recipro- 
eal enforcement of domiciliary inheritance 
taxes would be justified in limiting the benefits 
of comity in enforcement to States which do 
not offend against the principle of exemption 
of intangibles of non-residents. 

*Condensed. 


‘See C.C.H. Inheritance Estate and Gift Tax Service, 
Vol. IV, Summary of State law provisions, pages 81,045 
et seq. 


Exemption of the intangibles of non-resi- 
dents from local inheritance taxation does not 
necessarily solve all problems of taxation af- 
fecting trusts created by non-residents or 
property held to have a business situs other 
than the domicile.2 If the principle approved 
in a recent case decided by the United States 
Supreme Court® affecting the power of the 
States to tax property should be extended to 
inheritance and estate taxes the problem of 
taxation as to trusts will become of increased 
concern, especially where powers of appoint- 
ment are involved. 


The problem as regards the multiple tax- 
ation of intangibles of our estates by, the 
Canadian Provinces may be solved as a result 
of the enactment of Chapter 46, Dominion 
Laws of 1946. This Chapter increased the 
Dominion rates, and, by establishing a system 
of credits and deductions, is designed to induce 
the Provinces to withdraw from the death 
tax field, at least for the next five years. 


A number of Provinces, (Alberta, Manitoba 
and New Brunswick, Prince Edward Isle, 
Sasketchewan and British Columbia)*+ have 
taken steps thus to suspend taxation in this 
field, and, as a result, for the next five years 
at least, the United States-Canadian Tax 
Treaty will have a greater effect than was 
originally expected, since, as the Provinces 
withdraw from the death tax field entirely, the 
estates of our residents will be relieved of 
Provincial tax on their intangibles which 
might have been taxed without benefits ac- 
cruing under the terms of the Convention. In 
the event of the withdrawal of all the Canadian 
Provinces from this field, the only estates of 
our residents with intangibles subject to death 
taxes in Canada left adversely affected by the 
Dominion tax would be those which are lesser 
in value than the exemption accorded under 
our Federal estate tax provision. American 
estates which exceed the $60,000 exemption 
will be able to obtain credit against the Federal 
estate tax for the increased amount of the 
Dominion tax, whereas when such estates were 
required to pay Provincial taxes there was 
no such credit. 


*See Land, Trusts in the Conflict of Laws, Sec. 50.3; 
also Nossaman, Trusi Administration and Taxation, Sec. 
710, which treat this aspect of the matter at length. 

’Greenough v. Newport (no. 461) 6-9-47. 

*Nova Scotia is expected to join this group as its Leg- 
islature reconvenes. 
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(2) Means of resolving conflicts as to 
domicile. 

The following states have adopted the Uni- 
form Compromise Act (or similar legislation) 
with respect to death taxes: Connecticut, Del- 
aware, Maryland, Massachusetts, Vermont, 
New Hampshire, New York, New Jersey and 
Pennsylvania. In addition, Mississippi, Mon- 
tana, Oklahoma, Utah and the District of 
Columbia have compromise statutes of a gen- 
eral nature which might possibly be used in 
compromising taxes in conflicting domicile 
cases. Connecticut, Delaware, Maryland, Mass- 
achusetts and Vermont have also adopted the 
Uniform Arbitration Act (or similar legis- 
lation). 

The Committee again expresses the opinion 
that as between the States the matter should 
be resolved by Federal legislation denying 
credit for State inheritance taxes (in arriv- 
ing at the Federal tax) to those States which 
fail to agree to refer domiciliary conflicts to 
some designated tribunal, as, for example, the 
Tax Court of the United States. 


II. Provisions of Federal and State Death, 
Gift and Income Tax Statutes Affecting 
Gifts for Charitable Purposes 


There are deep implications, with reference 
to our economic system, perceived in the pro- 
motion of private charity which may not, for 
lack of space, be pursued here further beyond 
mention of the sage observation made by an 
authority entitled to great respect :5 


“If we want to retain the system of per- 
sonal initiative, we must support private 
charity; the two go hand in hand. Abolish 
private charity and the State takes over, 
in a grim, organized, statistical way, and 
we shall be robbed of the joy that lies in 
giving and the deep satisfaction in rescuing 
the afflicted. ***” 


The cardinal defect perceived in the statutes 
under consideration is not, as in some cases, 
omission of exemption provisions altogether, 
but certain prevailing inconsistent, ineffective, 
inadequate, restrictive, grudging, parochial 
and provincial provisions for taxation im- 
munity, resulting in heavy hidden tax and 
related burdens on charity. These provisions 
are to be here tested with reference to the 
assumed principle that charity is of necessity 
unconfined and disinterested, and hence, re- 
gardless either of the whereabouts of the 
charity or where the fund may be used, what- 
ever amount is actually devoted to charity 
should not be burdened with such taxes. 


Federal Estate Tax 

The relevant Federal Estate Tax provisions 
presently in force fail to meet the above test 
in two important particulars: 


*Bernard Baruch—‘“‘Statism Versus Individualism” (New 
York Times, Feb. 25, 1946). 
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1. There is objectionable differentiation be- 
tween estates of citizens or residents, and 
estates of non-resident aliens, and 


2. There is a denial of deduction where the 
amount given to charity is not “presently as- 
certainable.” 


Unlike in the case of citizens or residents, 
the deduction in the case of non-resident alien 
estates is allowable only if made to a domestic 
corporation, or to a trust or fraternal society 
if the gift is to be used within the United 
States. In the present world condition when 
the taxes we collect are either being generously 
given, or loaned with little likelihood of repay- 
ment, to many nations and objects of charity 
in the four corners of the earth, it does not 
seem to make much sense to collect taxes from 
non-resident alien estates by denying deduc- 
tion of gifts to foreign charity or uses. 
Further, it is difficult to see a reason for tax 
exemption of a gift to a foreign charity from 
a resident estate and for a tax burden upon 
a gift to the same charity from a non-resident 
alien estate. 


There is no hint in Section 812 (d) of the 
Code of the problem arising when the pro- 
visions of the instrument leave uncertain the 
amount to be ultimately received by the 
charity or whether the charity will take at all. 
In Section 81.44, Regulations 105, it is stated: 


“If a trust is created for both a char- 
itable and a private purpose, deduction may 
be taken of the value of the beneficial in- 
terest in favor of the former only insofar 
as such interest is presently ascertainable, 
and hence severable from the interest in 
favor of the private use.” 


In too many cases the deduction of the sum 
which will ultimately reach the charity cannot 
be made because the beneficial interest for 
the charitable purpose is not presently ascer- 
tainable. Thus in Merchants National Bank of . 
Boston v. Commissioner, 320 U. S. 256, where 
deduction was denied, deductions are said to 
be permitted 


“*** only where the conditions on which 
the extent of invasion of the corpus de- 
pends are fixed by reference to some readily 
predictable facts do the amount which will 
be diverted from the charity and the present 
value of the bequest become adequately 
measurable. And, in these cases, the tax- 
payer has the burden of establishing that 
the amounts which will either be spent by 
the private beneficiary or reach the charity 
are thus accurately calculated.” 


The application of the Regulations and the 
rule above stated results, in numerous cases, 
in subjecting the charity to a burden of tax 
on the amount that it actually receives, a 
result which should not be permitted. 


In many cases, too, where the provision of 
the instrument is to the effect that, if the in- 
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come is insufficient, the income beneficiary is 
entitled to the benefits of invasion of prin- 
cipal, the imposition of the tax by reason of 
the failure to allow the deduction will result 
in so diminishing the fund (if it bears the 
tax) that the income is bound to be inadequate 
and the invasion is bound to be made, whereas, 
if the amount passing to the charity were 
left to future determination, no invasion 
would be required since the income of the fund 
undiminished by the tax would likely be suf- 
ficient for the needs of the income beneficiary. 
This is a vicious result. 


The continuing stream of litigation involv- 
ing this question is largely due to the failure 
of Congress to recognize the problem and to 
provide for its proper solution. Litigation on 
this question not only clutters the Federal 
courts, but also flows over into the courts of 
those States where the Federal provisions 
have been followed in State statutes. Besides 
the cases reaching the Courts, there are no 
doubt a great many others acquiesced in, or 
settled in camera. It is intolerable that the 
taxability of estate funds, which in many cases 
will ultimately reach the charity in whole or 
in large part, should be left at the mercy of 
departmental or judicial interpretation of an 
endless number of differing instruments. 


In so far as the amount of tax is determin- 
able with reference to the deduction of funds 
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devoted to charity, the tax imposed is not a 
true estate tax but thereby becomes a so- 
called “share,” legacy or inheritance tax, and 
hence the solution of the problem should be 
helped by the light of experience under such - 
State tax statutes. We quote in this connec- 
tion from our Committee Report last year: 


“A principle adopted in New York (Laws 
1925, Chap. 144) is suggested as illustrative 
of possibilities, although not necessarily 
presenting a final solution. Applying the 
principle of this statute to the instant prob- 
lem would mean that the highest possible 
tax would be tentatively imposed upon the 
transfer, the charitable exemption being, 
for this purpose, correspondingly dimin- 
ished. This tax, instead of being paid into 
the Treasury, could be secured in some 
proper manner, for example by a deposit 
of government bonds. Upon termination of 
the trust, the definitive tax would be as- 
sessed, and the security or whatever part 
thereof is not required for the payment of 
the tax could be released. 


“An alternative solution suggested is to 
impose a tax on the value of the income 
beneficiary’s interest and suspend the tax 
on the balance of the fund which might pass 
to charity, making provision for increasing 
the levy as and when invasions are made 
for the benefit of the equitable life tenant. 
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STATE DEATH TAXES 
ON GIFTS TO CHARITY 


Charities Taxable? 
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FOOTNOTES TO COLUMNS 2 AND 3: 


Charities exempt where: 


1. 


Used within the State. 


2. Used “substantially” within the State. 


. Reciprocal Agreement. 
. To institutions of learning or public hospitals, both 


in State or in reciprocating State. 


. To Bible Institutions. 

. To National Veteran Organizations. 
. To American Red Cross. 

. Organized under U. S. Laws. 

. By Court Decision. 

. Transfers to cemetery lots. 

. Taxable after certain exemptions. 
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The assessment on invasions might be de- 
ferred, but in that event would have to be 
secured by bond or by a deposit of secur- 
ities.” 


State Death Taxes 


While the parochial provisions of the Fed- 
eral estate tax might be said to have had some 
support by reasons of national policy when first 
enacted, no such justification is available with 
respect to similar estate tax provisions of our 
sister States. Our sisterhood of States is an 
actuality, whereas the brotherhood of nations 
still remains to be discovered in that realm 
where all swords are turned into plough- 
shares. 


In a recent opinion by the enlightened Chief 
Judge of the Supreme Court of North Dakota, 
it is stated: 


““Tt has always been the proud boast of 
the people of the United States that their 
sympathies and charities are world-wide; 
they are not bounded by a narrow horizon; 
and the people of this state knew that a 
great deal of the religious and charitable 
and educational work of the state had been 
carried on by such kind of contribution from 
without the state. There is nothing to indi- 
cate that the legislature intended to take 
a narrow, selfish, circumscribed view of 
philanthropy and charity. *** The legis- 
lature well knew that charitable instincts 
are more concerned with the nature of the 
work that is being carried on than the 
locality.”’ 


We have compiled the appended chart, 
which is in part adapted from a chart appear- 
ing in one of the Tax Services,’ indicating 
the effect of the provisions of the estate and 
inheritance tax statutes of the several States 
upon gifts to charity. Nevada is not listed 
since by constitutional prohibition no estate 
or inheritance tax may be imposed therein. 


It is perceived that the tax imposed by any 
of the State statutes upon gifts to charity 
may be circumvented. The testator may change 
his domicile to a State which exempts such 


®Opinion of Chief Justice Burr in Matter of the Estate 
of McKee, 71 N. D. 545. 

7C.C.H. Inheritance Estate and Gift Tax Service, Vol- 
ume IV (State), page 81,029. 





FOOTNOTES TO COLUMN 4: 


1. Full exemption on real property; none on person- 
alty. 

2. Full exemption where property is specifically de- 
vised ; apportioned where property is not specifically 
devised. 

. Apportioned if part in or part out of the State. 

. Exemption is reduced by the value of property out- 
side the State passing to the same beneficiary. 

. No exemption allowed where decedent is not a resi- 
dent of a territory or State of the U. S. 

. Exemption is full if to a charity for use within the 
State. 
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gifts. Since no State may constitutionally tax 
any subject over which its control and protec- 
tion do not extend, the testator without 
change of domicile may purchase real property 
located in a State which accords exemption to 
gifts to charity and devise to the charity he 
intends to benefit free of tax imposed by the 
statutes of the State where he is domiciled. 
Or; if the domicilary State confines exemption 
to gifts to domestic corporations, he may or- 
ganize a domestic charitable corporation which 
would likely have power to disburse or apply 
benefits, regardless of the location of the 
recipient. 

In view of the possibilities of circumventing 
such taxes, it is only the unwary testator 
whose estate will be tax burdened with respect 
to gifts to charity. 


Federal Gift Tax 


The provisions of the Federal Gift Tax Law 
with respect to gifts to charity are patterned 
after those of the Income Tax Law and are 
somewhat broader than corresponding Estate 
Tax Law provisions. For example, the Gift 
Tax Law allows deductions for gifts to the 
Vocational Rehabilitation Fund, and also to 
war veteran posts, or similar organizations 
of war veterans within the United States, 
which provisions are absent from the Estate 
Tax Law. Also, the Gift Tax Law allows de- 
duction of gifts to any corporation, trust, com- 
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munity chest, fund or foundation, organized 
exclusively for charitable purposes, whereas 
the Estate Tax Law confines exemption to 
gifts to any corporation without mention of 
trusts, community chests, funds, ete. Actually, 
the Gift Tax provisions under review are 
broader in some respects than the Federal 
Income Tax provisions. Thus, where the Fed- 
eral Income Tax Law allows deductions for 
gifts by residents or citizens only to domestic 
corporations, trusts, etc., the Gift Tax Law 
allows deduction in such cases to any corpora- 
tion. 

As in both the Estate and Income Tax 
Laws, the Gift Tax provisions allow deduction 
of gifts by non-residents only to domestic 
charitable organizations. Also, as in the case 
of gifts to charity under the Estate Tax Law, 
gifts under the Gift Tax Law must be “readily 
ascertainable” to be deductible. Hence, the 
relevant Federal Gift Tax provisions are open 
to the objections above noted with respect to 
the Federal Estate Tax. 


State Gift Taxes 


At this writing twelve States have enacted 
Gift Tax Laws, namely: California, Colorado, 
Louisiana, Minnesota, North Carolina, Okla- 
homa, Oregon, Rhode Island, Tennessee, Vir- 
ginia, Washington and Wisconsin. The amount 
of gift taxes collected by ten of these States 
(Colorado and Tennessee excluded), reporting 
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during the five year period, 1942 to,1946, was 
$9,031,035, California and Wisconsin account- 
ing for more than 60% of the total. 

It appears that all twelve States afford ex- 
emptions from tax for transfers made for 
charitable uses, but only three (Oregon,’ Ten- 
nessee, Virginia) grant the full exemption 
without limitation to a local organization or 
to local use (within the United States). Six 
other States (California, Colorado,? Minne- 
sota, North- Carolina, Rhode Island, Washing- 
ton) provide reciprocal exemptions. 


Three States, Louisiana, Oklahoma,!9, Wis- 
consin) disallow exemption from gift tax of 
transfer to organizations incorporated or ex- 
isting under the laws of another State or for 
use outside the State. 


Some States specifically allow full gift tax 
exemption for transfers to organizations ex- 
isting under Charter of the United States, 
while others administratively exempt such 
transfers under statutory provisions exempting 
transfers to governmental bodies or instru- 
mentalities. California by statute exempts all 
transfers to a U. S. chartered corporation. 
Louisiana has administratively exempted gifts 
to American Red Cross because congressionally 
chartered. Oregon exempts all transfers for 
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charities but restricts veterans’ organizations 
to those locally organized. Tennessee has no 
express provision or limitation. Virginia has 
no express provision or limitation except spe- 
cial exemption of transfers to veterans’ organ- 
izations and donations to the special fund un- 
der the Vocational Rehabilitation Act. Wiscon- 
sin specifically limits exemption of gifts to 
national veterans’ organizations to property 
to be used exclusively within the State. 


Patriotic and charitable societies chartered 
by Congress are identified in U. S. Code, 
Title 36. 


Comparison of the exemptions afforded un- 
der the several Gift Tax Laws above enumer- 
ated with the exemptions under the Estate 
Tax Laws of the same States, discloses that 
Oregon furnishes the only example of incon- 
sistent policy between the two types of tax. 
Oregon in its Estate Tax Law affords exemp- 
tion to transfers to charitable bodies organ- 
ized and operating in Oregon, and transfers 
to such bodies organized in a reciprocal State, 
but does not allow an exemption of a gift to 
a non-resident charity, unless used within the 
State; whereas, under its Gift Tax Law ex- 
emption of gifts from tax is allowed without 
restrictions, except that a gift to a veterans’ 
organization must be made to a local organiza- 
tion. 


Although substantial sums are collected in 
the Gift Tax Law States, the efficacy of such 
laws is open to doubt, except as all of the 
States enact this type of revenue legislation, 
persuaded to this course perhaps by a credit 
provision which is presently non-existent in 
the Federal Gift Tax Law. 


What has been said with respect to the 
possibilities of circumventing State Estate 
Taxes would apply equally to possibilities of 
circumventing gift taxes. Thus, it is said: 


“Since only a few states have gift taxes, 
if the donor owns land in a state having a 
gift tax, he could acquire, in place of it, 
land in one of the many states which do 
not have gift taxes and then subsequently 
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make a transfer by gift of such land. It is 
believed that in this way no state gift tax 
would be payable.”’11 


Federal and State Income Taazes 


Analysis of the provisions of Federal and 
various State Income Tax measures as they af- 
fect gifts to charity, which is now only partial- 
ly complete owing to limitations of time, will 
be furnished in a later report. By way of pre- 
view, it may be noted that glaring incon- 
sistencies of policy will be discovered, as, for 
instance, in the case of New York, which in 
its Estate Tax Law follows a policy of full 
and unrestricted exemption of gifts to charity, 
but in its Personal Income Tax Law discrimin- 
ates in a peculiarly objectionable way against 
gifts by non-residents to extra-State charities. 


III. Recent Federal Tax Developments Af- 
fecting Trusts and Estates 


A. Estate Taxes 
(1) ‘Contemplation of Death 


Recent Tax Court decisions have illustrated 
a growing tendency on the part of the courts 
to treat life insurance as “testamentary in 
character” simply by reason of the nature of 
the beneficial interest ripening at the death of 
the assured. Applying this reasoning, the 
transfer of life insurance policies has been 
held in contemplation of death, even though 
the attendant circumstances would have clearly 
negatived such an assertion had any other 
form of property been involved. (See Estate 
of Cronin, 7 T. C. 1403.) 


Similarly, where the taxpayer created an 
irrevocable trust consisting of life insurance 
and securities, part of the income from which 
was used to pay the insurance premiums, the 
Tax Court applied the same line of reasoning 
in reaching the conclusion that the life insur- 


“Land, Trusts in the Conflict of Laws, Sec. 56.1, but cf. 
Pearson v. McGraw. 308 U.S. 313; Van Dyke, et al. v. 
Wisconsin Tax Commission, et al. and First Wisconsin 
Trust Company, Trustee v. Wisconsin Tax Commission, 
311 U. S. 605-606. 


IN THE HANDLING OF 
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ance, as well as that portion of the securities 
the income from which was devoted to pre- 
miums, constituted a transfer in contempla- 
tion of death. (Estate of Garrett, 8 T. C. 59.) 

(2) Possibility of Reverter 

Certiorari has been granted by the Supreme 
Court in the case of Spiegel v. Commissioner 
(CCA-7) for the purpose of resolving the 
present conflict among the circuits as to 
whether the corpus of an inter vivos trust is 
includible in the grantor’s gross estate by 
reason of the existence of a remote possibility 
of reverter by operation of law. 

(3) Powers of Appointment 

The time for tax free release of powers of 
appointment has been extended to and in- 
cluding June 30, 1948, by House Joint Resolu- 
tion 210. 


(4) Reserved “Sanford” Powers 


House Joint Resolution 210 also extended 
to December 31, 1947, the time for tax-free 
release by grantors who, prior to the Sanford 
case, created trusts which they could not re- 
vest in themselves, but in respect of which 
they reserved certain discretionary powers to 
alter and amend so as to change the interests 
of beneficiaries. 


(5) Revocable Transfers 


One question that has heretofore not been 
specifically settled by the courts involves the 
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situation where a donor, as an individual co- 
trustee, has the joint power to accelerate pay- 
ment of principal to the trust beneficiaries by 
terminating the trust. In Newbold v. Commis- 
sioner, (CCA-2nd, Dec. 6, 1946) the Circuit 
Court concluded that such circumstances war- 
ranted the inclusion of the trust in the donor’s 
gross estate, as a “revocable” transfer. 


Another situation that has recently been 
clarified arises where a donor: provides that 
the income beneficiaries of a trust created by 
himself may terminate it with his consent. 
Estate of Garrett, supra, holds such a power 
the legal equivalent of the power to amend, 
with the result that the trust was subjected 
to Federal Estate Tax. 


(6) Deductions 


Under Code Section 812 (b), a deduction is 
allowable only for those expenses and claims 
which are allowable under the state (pro- 
bate) law. It would seem that the payment 
of such expenses out of assets which are 
includible in the decedent's gross taxable estate 
but not in his probate estate should give rise to 
a deduction therefor. However, see Wright, 8 
T.. C. 62. 


(7) Insurance 


The Tax Court, in Welliver v. Commissioner, 
8 T. C. 18, has extended the meaning of “indi- 
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rect payment of premiums” to cover a sifuation 
where, under a group insurance plan, an em- 
ployer paid premiums on a policy purchased for 
the benefit of an employee. 


B. Gift Taxes 
(1) Release of Powers 
House Joint Resolution 210 extends the dead- 


lines under the Gift Tax Law as under the Es- 
tate Tax Law mentioned above. 


(2) Income payments in Clifford Trusts 


The Commissioner has evidenced his inten- 
tion to assert a Gift Tax liability against 
donors of irrevocable trusts falling under the 
Clifford doctrine. In Hogle, 7 T. C. 986, he 
contended that periodic payments of trust in- 
come to the designated beneficiaries consti- 
tuted an annual taxable gift by the donor, 
by reason of the fact that under the Clifford 
rule he is taxed with the trust income. The 
Tax Court, however, ruled against the Com- 
missioner, declaring that the income was im- 
pressed with a trust as realized and therefore 
was not property of the donor which he could 
give away. 


C. Income Taxes 


(1) Cost basis 


A recent Supreme Court decision, (Crane, 
April 14, 1947) on the subject of the cost 
basis of real estate inherited subject to a 
mortgage has cleared up several points not 
heretofore covered by Treasury Department 
rulings. The Commissioner has long contended 
that the basis of depreciable property acquired 
subject to an unassumed mortgage is deter- 
mined, not on the equity, but on the physical 
property itself, and the Supreme Court has 
finally sustained his position. The decision 
also settled the question of depreciation, hold- 
ing that the latter is properly computed on 
the physical value of the property without 
regard to the mortgage. In connection with 
a sale, the holding was to the effect that the 
“amount realized” on the sale was the cash 
which the taxpayer received, plus the prin- 
cipal amount of the mortgage. The principles 
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established by the decision have consistently 
been applied in the Federal Estate Tax law 
and Regulations under which a _ decedent’s 
property is appraised at its full value undi- 
minished by liens. 


(2) New Regulations covering the Clifford 
rule. 


T. D. 5567, approved June 30, 1947, amended 
the Treasury Regulations relating to the 
Clifford doctrine, under which the grantor of 
an irrevocable trust is taxable with the in- 
come thereof, under Code Section 22 (a), if 
he has retained such measure of control over 
the trust that he remains the practical and 
substantial owner thereof. The new Regula- 
tions benefit grantors by broadening the “ex- 
empt” powers which may be exercised without 
subjecting the former to income tax on tite 
trust income. Generally speaking, where dis- 
cretionary powers to allocate income or prin- 
cipal among trust beneficiaries are lodged in 
an independent trustee (a trustee other than 
the donor, his spouse, or a person related to 
or employed by the donor), the income is not 
taxable to the donor. 


However, the Regulations should be care- 
fully examined before the execution of any 
contemplated irrevocable trusts. Also, all ex- 
isting trusts should be analyzed in the light 
of the new Treasury Decision, as the latter 
provides that where grantors of existing trusts 
do possess powers which render them taxable 
on the income thereof, they may escape all 
such income tax consequences for the taxable 
years of 1946 and 1947 by effecting an irre- 
vocable relinquishment of such powers prior 
to December 31, 1947. 

(3) “Surrey Plan” for division of income 

Presently receiving strong consideration by 
Congressional Committees is the so-called “Sur- 
rey Plan’ under which a husband and wife 
could elect to divide their total income equally 
between them for tax purposes, irrespective 
of the fact that one spouse may have earned 
none of it. The proposal was conceived as one 
means of placing residents of community and 
common law property states on a basis of 
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income tax equality. Under present law, com- 
munity residents enjoy an advantage in that 
their income is divided by state law and there- 
fore is taxable in separate brackets. 


IV. Cooperation with Section of Taxation on 
Legislation Changes 

Among the various proposals for amend- 
ments to the Internal Revenue Code which 
have been accorded the approval and endorse- 
ment of the House of Delegates and thus have 
attained the status of official recommendations 
of the American Bar Association involving 
Congressional action, there are a number 
which directly concern or are closely related 
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to certain Federal Tax aspects of probate or 
trust law: 


Simplification of Estate Tax Rate Schedules. 
The American Bar Association proposes an 
amendment combining the basic and addi- 
tional schedules of estate tax rates and gift 
tax credits. Neither the rates nor the amounts 
of credits are affected by the suggested amend- 
ment, the sole purpose being simplification of 
the statute by an integration of the two 
taxes. 


Estate Tax Credit for Gift Tax. An amend- 
ment proposed by the Association adjusts the 
allowable credit for Gift Tax so that under 
all circumstances the decedent’s Estate Tax 
will equal the difference between the Gift Tax 
paid and computed Estate Tax payable under 
the assumption that the gift had not been 
made. 

Estate and Gift Tax Liens. The Association 
proposes an amendment to Sections 827 and 
1009 to provide that the Estate and Gift Tax 
liens shall be subject to all of the qualifica- 
tions contained in Sections 3672-9, thus placing 
Income, Estate and Gift Tax liens upon a basis 
of closer equality, particularly as regards the 
recording requirement. The proposed amend- 
ment is further designed to broaden the pro- 
visions of Sections 827 (b) and 1009 relating 
to the divestiture of the respective liens, to 
include transfers to good faith mortgagees 
and pledgees, in addition to purchasers. 
Amendments to Sections 900 (b) and 1025 
(b) are proposed which in substance shorten 
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the period for assertion of Estate and Gift 
Tax transferee liability to three years, except 
in cases where the Government during the 
regular statutory period has assessed the tax 
against the transferor executor or donor, as 
the case may be, but has been unable to collect 
the full amount of tax due to the insolvency 
of such transferor. 


Valuation of Remainders and Reversions. 
(See the Stinson and Field cases, 65 Sup. Ct. 
508 and 511). The Association recommends 
an amendment to Code Section 811 which will 
make it clear that when a decedent’s only 
interest in property transferred during his 
lifetime is a reverter, reversion, contingent 
remainder or other similar interest, only the 
value of such interest determined by establish- 
ed actuarial methods shall be included in his 
gross estate. Such amendment will serve to 
correlate the Estate and Gift Tax laws and 
resolve the present uncertainty caused by the 
numerous conflicting Estate Tax decisions. 


Exemption of Interests in Employees’ 
Trusts. The Association recommends adding to 
Code Sections 811 and 1003 a new paragraph 
providing that employees’ interests’ in trusts 
qualified under Section 165 shall be exempt 
from Federal Estate and Gift Taxes. It is 
felt that to impose an Estate or a Gift Tax, 
in addition to an Income Tax, upon such inter- 
ests, would constitute double taxation con- 
trary to the legislative intent and inconsistent 
with the established Congressional policy of 
granting tax advantages to qualified Em- 
ployee Funds. The proposed amendment is 
specifically limited to cases where benefits ac- 
cruing subsequent to an employee’s death are 
payable directly to his designated beneficiaries 
rather than to his executor or other legal 
representative. 

Contemplation of Death. The Association 
proposes that Code Section 811 be amended 
to provide that transfers consummated more 
than five years prior to the death of the 
transferor shall not be subjected to Estate 
Tax as made in contemplation of death. 


Life Insurance. It is felt by the Bar Associa- 
tion that Code Section 811 (g) amounts to a 
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discriminatory treatment of insurance at var- 
iance with the treatment accorded all other 
forms of property by the Estate Tax Law. 
For example, if a taxpayer assigns his entire 
interest in a life insurance policy, or irrevoc- 
ably designates a beneficiary, either of these 
acts constitutes a taxable gift. Yet upon the 
donor’s death the proceeds will be taxed in his 
estate if he paid the premiums. If he transfers 
any other type of property during his lifetime, 
completely divesting himself of all incidents 
of ownership, and not in contemplation of 
death, such property will not be taxed again 
upon his death. 


The Bar Association accordingly recom- 
mends an amendment to Section 811 (g) which 
will in substance provide that life insurance 
is to be treated exactly like any other form of 
property, and its taxability in an assured’s 
estate is to be determined by reference to the 
general provisions of the Estate Tax Law. 


Exclusion for Gifts of Future Interests. 
To eliminate a source of annoyance to the 
taxpayer and unprofitable work to the Treas- 
ury, the Bar Association recommends that 
Code Section 1003 be amended to allow each 
donor one annual exclusion of $3,000 for all 
gifts of future interests, which under present 
law are not entitled to the annual exclusion. 
In other words, if the aggregate value of all 
future interests created bya donor’s gifts in 
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a single year does not exceed $3,000 he will 
not incur any tax liability, but he will, of 
course, be taxed on all cumulative amounts in 
excess of the exclusion. 


Powers of Appointment. The Bar Associa- 
tion is supporting two proposed amendments in 
the alternative. The one given primary sup- 
port restores the law as it existed prior to the 
effective date of the 1942 amendment insofar 
as powers created before that date are con- 
cerned. Powers created after October 21, 1942 
will be taxable only if exercised, provided, 
however, that powers exercisable only in favor 
of the family class defined in the present 
statute will be exempt, even though exercised. 


The alternative proposal, which is recom- 
mended for adoption in the event that the 
above described amendment is not enacted, also 
restores the law as it existed prior to October 
21, 1942, insofar as preexisting powers are 
concerned. The alternative amendment provides 
that general powers of appointment created 
after October 21, 1942 are taxable whether 
exercised or not, and then proceeds to enlarge 
the exempt class defined in the present statute 
to include fiduciary powers and certain powers 
to consume, invade or appropriate property. 

Revision of Gift Tax Returns after Expira- 
tion of Statute. The Commissioner of Internal 
Revenue has frequently engaged in the prac- 
tice of revising Gift Tax returns by raising the 








SCUDDER 
STEVENS 
& CLARK 
FUND, Inc. 





Prospectus on Request 


10 POST OFFICE SQUARE « BOSTON 9, MASSACHUSETTS 


The price 
is the net 
asset value 


only. 














328 


valuation placed upon the transferred proper- 
ty, after the expiration of the statute of lim- 
itations in respect of the gift. His purpose in 
so doing has been to place the subsequent gifts 
of the taxpayer in a higher tax bracket. 


The Bar Association, on the ground that 
this practice is tantamount to an arbitrary 
extension of the statute, has proposed that 
Code Section 1016 be amended by the addition 
of a provision that returns may not be so 
revised after the statutory period has run 
out, except in the case of false or fraudulent 
returns to evade the proper tax. 


Community Property. In lieu of achieving a 
basis of equality with common law States, it 
is now apparent that the 1942 provisions re- 
lating to community property have resulted 
in the imposition of numerous hardships and 
inequities upon community property owners, 
simply reversing the tax disadvantages. Pend- 
ing further study of a means of attaining the 
desired equality, the Bar Association recom- 
mends the restoration of the statute as it 
existed prior to October 21, 1942. 


Pension and Profit Sharing Trusts. The 
Commissioner had adopted the position that 
the portion of the premium which under the 
insurance tables is attributable to the life 
insurance protection in the policy providing 
retirement benefits constitutes taxable income 
to the employee. Under all other types of 
Plans, the employer may pay the entire cost 
of the various benefits accruing to the em- 
ployee without being deemed to have paid the 
latter any taxable income. Also, it is incon- 
sistent with the established practice of the 
Bureau not to tax employees on any part of 
the insurance protection afforded by group 
insurance plans. 

To eliminate this situation, the Association 
proposes that Code Section 165 be amended to 
provide that no taxable income shall be deemed 
paid an employee under qualified insured Pen- 
sion Trust Plans. 

Pension and Profit Sharing Trusts. Code 
Section 165 (b) provides that distributions 
within one taxable year, to the extent exceed- 
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ing the employer’s contributions, are taxable 
to the distributee as long term capital gain in 
all cases where the payments are made because 
of termination of employment. The Treasury 
has interpreted this to mean that all such 
payments must be completed within one taxable 
year, that it does not apply where previous 
payments for sickness or disability have been 
made, and that this benefit does not extend to 
the beneficiaries of a deceased employee. 


The Bar Association urges the redrafting of 
Section 165 (b) to clarify the Congressional 
intent as to the scope of the aforementioned 
provisions. It is believed that the Treasury’s 
position is at variance with the purpose sought 
to be accomplished by the legislature. 


Commentary 


The Section of Real Property, Probate and 
Trust Law, to which the proposals assembled 
for analysis herein are manifestly of prime 
significance and interest, has taken a some- 
what less active part in the discovery and 
study of the problems giving rise to a need 
for Congressional action. Quite obviously, it 
would not be in accord with Association policy 
for the House of Delegates to consider recom- 
mendations for Federal tax legislation from 
all of the different Sections when a special 
Section has been established to consider such 
questions. 


On the other hand, each Section has Federal 
Tax problems in which it is vitally interested. 
The obvious solution is a closer cooperation 
with the Section of Taxation. Our Section 
should be active in its study of Federal tax 
problems relating to real property, estates and 
trusts. After forming our own conclusion, we 
should enlist the cooperation of the Section 
of Taxation in presenting matters to the 
House of Delegates for the formulation of 
Association policy. 


[Members of the Committee: George L. 
Delacy, Herbert R. Elsas, Marion J. Epley, 
Jr., W. E. Everson, Ella Graubert, Louis S. 
Headley, Eugene M. Locke, Joseph F. Mc- 
Cloy, George E. Parker, Jr.] 
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PRUDENT MAN RULE OF TRUST INVESTMENTS 


Committee Report* 


FRED N. OLIVER 
Member of the New York Bar, Chairman 


HE committee has this year limited its 

work to the bringing up to date of last 
year’s report. The laws in the forty-eight states 
have accordingly been checked carefully from 
two points of view: 

1. To ascertain whether any new statutes 
or amendments have been enacted relat- 
ing to trust investments. 

. To ascertain whether there have been 
any judicial decisions affecting trust in- 
vestments. 


The following summary contains the most 
important changes in the laws of the various 
states since the preparation of last year’s re- 
port, as well as corrections of certain typo- 
graphical errors in last year’s report. Omis- 
sion of a state means that in that state since 
last year there has been no legislation or case 
affecting trust investments. 


Georgia 


Statutory amendment, effective March 28, 
1947, adds to authorized list a recent Georgia 
highway bond issue. 


Maine 


The reference to Revised Statutes of Maine 
in last year’s report should read Sections 17A 
to 17D, Chapter 147, Revised Statutes of 
Maine (1944). 


Massachusetts 


A recent interesting case is New England 
Trust Co. v. Paine, 317 Mass. 542 at 554, re- 
heard 1946 Advance Sheets 1335, which re- 
affirms the rule specifically as to diversification 
of investment, as well as to other problems of 
investment. According to the auditor’s find- 
ings, 1714% of the fund in one railroad sys- 
tem is not an overinvestment if there is not 
more than 10% in any one issue and some of 
the money is in “leased lines.” The court held 
that the trustees should not be charged with 
the amount of the overinvestment because of 
the exculpatory clause of the will. 


Michigan 


The word “or” should be changed to “of” 
between the words “contract” and “annuity” 
in the 20th line of the Michigan statute quoted 
in last year’s report. 


Minnesota 


Two cases have been decided since passage 
of the Prudent Man statute. In re Comstock’s 


*Slightly condensed. 


Will, (1945) 218 Minn. 325, 17 N. W. (2d) 
656, applied the pre-existing rule of “prudent 
man” investments as to corporate stocks re- 
ceived from the settlor. The court noticed the 
new act without construing it. 

In In re Jones’ Will, (1946) 221 Minn. 524, 
22 N. W. (2d) 633, the will had been construed 
to exclude investment in corporate stocks. A 
life beneficiary petitioned the court for a re- 
construction in view of the passage of the 
Prudent Man Statute. The court held that, at 
least as to testamentary trusts arising before 
the new statute, nothing in the new act could 
modify or liberalize the directions of the 
testator as judicially construed. 


Nevada 


Nevada adopted the Prudent Man Rule by 
Chapter 51, March 15, 1947. 


New Hampshire 


A recent case involving a discussion of the 
legal list statute is Citizens National Bank v. 
Morgan 51 A. (2d) 841, in which the Court 
pointed out that this statute permits trustees 
to invest trust funds in common stocks within 
the limitations specified in the statutes. 


New York 


The courts retain power to take note, on 
proper application, of changed economic con- 
ditions and permit trustees to go beyond an 
obsolete trust instrument to invest in other 
“legals.” Matter of Woods, N. Y. Co. Surr., 
N. Y. Law Journal, Oct. 26, 1945, p. 1054. 
Executors, and probably trustees, may invest 
in corporate stocks where their estate is a 
holding or investment company whose business 
has been dealing in stocks. Matter of Woodin, 
N. Y. Co. Surr., N. Y. Law Journal, May 17, 
1945, p. 1885. 


Oregon 


Oregon passed a statute substantially sim- 
ilar to the Model Prudent Man Investment 
Statute, effective July 5, 1947. 


Pennsylvania 


Senate Bill No. 725 enlarges the powers of 
trustees as to investments but does not give 
the full prudent man rule, the objection being 
to the possibility of buying common stock un- 
der the full rule. The new law as passed per- 
mits the purchase of practically any sound 
bond and preferred stock. 


A recent decision of the Supreme Court 
in Carr Estate 355 Pa. 436, held that general 
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powers of discretion as to investments by 
trustees in an instrument permit trustees to 
purchase so called non-legal investments and 
do not confine them to so called legal invest- 
ments. 


South Carolina 


South Carolina passed a law permitting 
trustees, guardians, committees, or other 
fiduciaries except administrators or executors 
to invest 30% of the trust fund in common 
and preferred stocks provided these stocks are 
listed on the National Exchange and have an 
unbroken dividend record of ten years, and 
further provided that only 5% in any one 
security may be invested. The trustee is also 
allowed to retain without liability on its part 
any investments made by a former trustee 
and also to retain any investments that come 
into its hands as either executor or trustee. 


South Dakota 


South Dakota Code of 1939, Section 59.0207 
provides as follows: “A trustee must invest 
money received by him under the trust, as 
fast as he collects a sufficient amount, in such 
manner as to afford reasonable security and 
interest for the same. If he fails so to do, he 
must pay simple interest thereon if such 
omission is merely negligent, and compound 
interest thereon if it is willful.” 
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Texas 


The Texas Trust Act was amended to include 
a common trust fund provision. Laws, 1947, 
Page 371. 


Vermont 


The leading case of Scoville v. Brock, 81 Vt. 
405, 75 Atl. 1014 (1908) was reaffirmed in St. 
Germain v. Tuttle, 44 A. (2d) 187 (1945). 


Washington 


Washington passed an investment statute 
(Ch. 100) substantially similar to the Model 
Prudent Man Investment Statute, effective 
June 17, 1947. 


[Committee members: Charles M. Blackmar, 
Harry A. Blackmun, Campbell Bosson, Clar- 
ence B. Jennett, Leon E. Kaumheimer, Robert 
Neill, Jr., Frank G. Sayre, Harold A. Sleeper.] 


PENNSYLVANIA’S State Secretary of Banking 
approved for investments under the “Prudent 
Investors Act” preferred issues listed on the 
N. Y. Curb and the Philadelphia Stock Ex- 
change; also preferreds eligible for listing on 
the latter exchange if application for listing 
has been made. 
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STANDARD CLAUSES FOR WILLS AND TRUSTS 
Committee Report 


Cc. SIDNEY NEUHOFF 
Member of the St. Louis Bar, Chairman 


HE original aim of this Committee was 

to study thoroughly the subject of Stand- 
ard Clauses for Wills and Trusts, and to make 
its report including models of standard clauses 
which might be recommended for more or less 
general use, or if that be deemed not feasible, 
then to submit suggested outlines of points 
which we believe should be covered in various 
kinds of trust agreements and wills. In view 
of the fact that this subject is so large, we 
have found it impossible to achieve this goal 
in the time allotted. We have, however, been 
able to make certain general observations. 


It is still an open question as to whether it 
is possible to prepare a complete set of 
standard clauses which could be recommended 
for use in every state. Several members of 
our Committee believe that, while such a set 
of standard clauses would be highly desir- 
able and of great practical value in the ad- 
ministration of estates and trusts, it is doubted 
very much whether any such model set of 
clauses if compiled could be recommended for 
general use. 


In addition to the customs and requirements 
of the different states, it should be noted that 
lawyers who draft wills and trusts are con- 
stantly changing the phrasing of their docu- 
ments to improve the wording and keep up to 
date. “Keeping up to date” is especially im- 
portant in connection with matters involving 
the Revenue Laws, and is very well illus- 
trated in the report of the Committee last 
year. Therefore, any set of model forms which 
would be acceptable to any particular lawyer 
would still be subject to constant change. 


It should also be noted that because of the 
circumstances in each particular case it is 
unlikely that the provisions of one will can 
be used for the next client. For instance, 
while one testator might desire that inher- 
itance and estate taxes be paid out of the 
general estate, this might be wholly unde- 
sirable in the next instrument. Such differences 
could probably be covered by suggesting al- 
ternate or substitute provisions for the same 
subject matter, or by suggesting that the sub- 


ject be covered without submitting the par- 
ticular wording. 


It does seem, however, that there can and 
should be more uniformity in wills and trusts 
than now exists. The profession has achieved 
a certain amount of uniformity in the wording 
of many other legal documents, and it would 
seem that the same thing should be true 
with regard to wills and trusts. Any improve- 
ment in the uniformity of wills and trusts 
would be of great value to the executors and 
trustees, especially where a particular clause 
has been construed by the courts. 


We believe that the committee should be 
continued with the hope that at the next 
meeting we can submit some clauses that have 
become fairly standard which we can recom- 
mend at least as models for use by the bar. 


In our examination of this subject, our 
attention has been called to the following 
books and articles (the list not being intended 
as a complete one): 


Standard Annotated Forms of Wills by 
Saul Gordon; Nichols Cyclopedia of Legal 
Forms Annotated; Trust Administration and 
Taxation by Walter L. Nossaman; C. C. H. 
Trust and Estate Law Service; Prentice-Hall 
Trust Service; Jones Legal Forms; Modern 
Legal Forms; Page on Wills; Will Clauses 
Annotated, by W. D. Rollison; Working Pro- 
visions of Wills and Trust Agreements (First 
Series, Second Series) by Gilbert T. Stephen- 
son; Report of Committee on Standard Clauses 
for Wills and Trusts, Section of Real Property, 
Probate and Trust Law, reprinted in Trusts 
and Estates, Nov. 1946, p. 461; “Use of Prin- 
cipal for Life Beneficiaries — Drafting and 
Tax Considerations,” by Joseph Trachtman, 
in Trusts and Estates, Nov. 1946, p. 444; 
“Standard Clauses for Wills,” by Ralph R. 
Neuhoff, in Trusts and Estates, March through 
August 1946, reprinted in pamphlet form. 


[Committee members: Michael E. Bruno, 
Clarence P. Cowles, Eugene N. Dupee, Jr., 
Morse Garwood, Robert H. Gerbig, Henry C. 
Mackall, Charles S. McCombs, Thomas H. 
McGovern. ] 
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LEGISLATION AFFECTING TRUSTS AND ESTATES 


Committee Report 


JAMES C. SHELOR 
Vice-President, Trust Company of Georgia, Atlanta; Chairman 


NVESTMENTS have been the: subject of 

much legislative attention, ranging from the 
adoption of the Prudent Man Rule in three ad- 
ditional jurisdictions, and the broadening of 
legal lists in many states, notably Nebraska, 
Pennsylvania and Indiana. 

Among the investment changes of unusual 
interest might be listed the following:—ap- 
proval by three states of bonds of the Inter- 
national Bank of Reconstruction and Develop- 
ment for insertion on their legal lists; and, per- 
mission being given by the State of Nebraska 
for fiduciaries to purchase securities issued by 
both open-end and closed-end investment com- 
panies. 

Legislation allowing the creation of common 
trust funds was passed in four additional 
states. Four more states authorized the use of 
a nominee by corporate fiduciaries and one 
state, Nebraska, now allows individual fidu- 
ciaries to use a nominee in the registration of 
securities. 


From the nature and number of new laws 
enacted, it would appear that the improvements 
in this field are the results of much study on 
the part of interested groups of individual at- 
torneys and trust officers which was followed 
by group action on the part of local bar asso- 
ciations and fiduciary associations. All of these 
parties are to be congratulated upon their fine 
work. 


* So * 
Arizona 


H.B. 45 removes minority disabilities in deal- 
ing with community property. 


Arkansas 


Act 94 authorizes fiduciaries, as principals 
on bonds, to agree with the surety thereon that 
the countersignature of the surety shall be re- 
quired before the withdrawal of moneys on de- 
posit or assets held for safekeeping in the 
name of the fiduciary without subjecting the 
surety to any additional liability on account of 
requiring such countersignature. 


Act 1385 amends income tax laws; the princi- 
pal changes are an increase of the exemptions 
from $1,500 to $2,500 for a single person and 
from $2,500 to $3,500 for a married person and 
the allowance of only one-half of federal in- 
come taxes as a deduction. 

Act 156 permits the guardian or trustee of 
estate of minor under 15 years to invest in in- 
surance and annuities with court consent. 


Act 161 provides that a suit for the partition 
of lands held as an estate by the entirety may 
be filed in instances where the owners have 
been divorced, unless the land is a homestead. 

Act 394 authorizes the establishment by cor- 
porate fiduciaries of common trust funds; au- 
thorizes the registration of securities held by 
corporate fiduciaries in the name of a nominee; 
and adopts in substance the Uniform Fiduci- 
aries Act. 


California 


S.B. 714 authorizes trust companies to estab- 
lish common trust funds. 

S.B. 198 authorizes the execution of leases by 
a guardian for any period that the court may 
prescribe. 

S.B. 382 authorizes a trustee, with court ap- 
proval to make a lease for any reasonable time, 
and have it binding upon the remaindermen. 

S.B. 492 and 493 furnish additional protec- 
tion to transfer agents in case of transfers to 
or at the request of nominees of trust com- 
panies. 

S.B. 115 relates to the rights of an alien to 
take real or personal property in this State by 
succession or testamentary disposition. 


Colorado 


H.B. 308 enacts Uniform Common Trust 
Fund Act with an additional section declaring 
that the bank shall have exclusive management 
and control over the funds which it establishes. 


H.B. 309 exempts common trust funds as 
such from income taxation. 


S.B. 226 requires court to appoint as special 
administrator, unless such would be detriment- 
al, the executor named in the will, in all cases 
pending probate of the will, even though there 
is no contest. 

H.B. 157 permits proof of the will by proving 
execution and proving testator’s signature, 
where a witness was at the time of execution 
in the armed forces. 

H.B. 690 changes the procedure for deter- 
mining heirship outside of an estate proceeding 
so that the court does not set a date certain for 
the hearing, but notice is given and parties 
have a certain time thereafter to plead, and 
hearing can be had at any time thereafter. 


Connecticut 


S.B. 347 exempts employees’ trusts from the 
rules against perpetuities and suspension of 





power of alienation, unless terminated by court 
for such reason within 3 years after effective 
date of this act. 

H.B. 860 requires the appointment of 
guardian of estate of minor to receive or use 
minor’s property exceeding $500.00, (increased 
from $100.00). 

S.B. 124 allows trustees to take 50% of their 
annual fees from principal. 


H.B. 249 authorizes investment in common 
trust funds where the instrument does not spe- 
cifically prohibit, and eliminates the require- 
ment of specific authority under instruments 
effective prior to October 1st, 1945. 

H.B. 282 permits registration in the name of 
a nominee of securities held by corporate fi- 
duciaries. 


H.B. 293 dispenses with appointment of dis- 
tributors on the closing of estates and trusts. 

H.B. 362 provides for compromise or arbi- 
tration between State Tax Comnfissioner and 
other State Tax authorities on disputes as to 
domicile for death tax purposes. 


S.B. 109 removes $1,000,000 limit on com- 
mon trust funds and raises individual trust 
limit to $50,000. 

S.B. 113 exempts pension trusts from the 4 
mill tax. 


Delaware 


H.B. 65 enacts provision for apportionment 
of Federal and State estate taxes. 


H.B. 166 provides that any power which is 
exercisable by deed or by will or otherwise, 
whether general or special, other than a power 
in trust which is imperative, is releasable 
either with or without consideration by written 
instrument, signed by the grantee and deliv- 
ered as therein provided. 


H.B. 205 repeals the provision for joinder of 
wife with husband on bond when letters for 
settlement of personal estates are issued to 
wife or to both. 


H.B. 216 provides for simplified settlement 
of personal estates not exceeding $500.00. 


H.B. 267 authorizes a bank or trust company 
to invest funds held by it for investment as fi- 
duciary in fractional undivided interests in a 
common fund as therein provided. 


H.B. 165 removes right of afterborn children 
to intestate share where testator provides that 
such birth shall not affect the will. 


Georgia 


S.B. 15 increases common trust fund partici- 
pation limit to $50,000 from $25,000. 

H.B. 175 provides: Ordinary appoints 5 free- 
holders, any 3 can act, to appraise all person- 
alty and realty whether said realty is situated 
in county of administration or in any other 
County of Georgia. 
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H.B. 182 Year’s support—appraisement— 
property in county other than that of applica- 
tion. 

H.B. 75 Administration of Estates of Miss- 
ing Persons believed to be dead. 


H.B. 76 Conservators for estates of Missing 
Persons believed to be dead. 


H.B. 174 Administration of estates—division 
of property in kind code. 


Idaho 


S.B. 20 exempts from the transfer and inher- 
itance tax all community property transferred 
to a surviving husband or wife. 


Indiana 


S.B. 72 permits nominee registration of se- 
curities held by a corporate fiduciary. 

S.B. 83 enables executors or administrators 
of decedent’s estates to file their final reports 
at the expiration of six months after the first 
publication of the notice of their appointment. 


S.B. 88 authorizes banks and trust companies 
acting as fiduciaries and holding listed securi- 
ties, to sell such at the market price without 
requiring reappraisal. 

S.B. 89 liberalizes legal list of investments 
by fiduciaries to permit banks to purchase cer- 
tain common stock listed on one of the four 
designated national exchanges and rated in 
first six classifications of a recognized rating 
service designated by the Indiana Department 
of Financial Institutions. A cash dividend must. 
have been paid in each of the prior ten years. 
If common stock of corporation is eligible any 
senior security is automatically qualified. 
Amortized mortgages may be made for period 
not to exceed 16%4 years and not in excess of 
60% of appraised value of improved real es- 
tate. 


S.B. 126 permits termination of guardian- 
ship of estate in the event the estate consists of 
not more than $1,000, but permits courts to or- 
der guardianships of minors continued without 
bond and without the duty of making periodic 
reports. 


S.B. 127 permits persons owing funds to de- 
cedents to pay such money to the court clerk 
if the amount does not exceed $500, or to pay 
such amount to the widow and other heirs of 
the decedent if all debts have been paid. Pro- 
vides for the disposition of personal property 
of estates aggregating less than $500, and per- 
mits any obligor of the estate to pay directly 
the funeral expenses, expenses of the dece- 
dent’s last illness, and taxes. 

S.B. 129 provides that persons indebted to a 
minor or an incompetent without guardian may 
pay such sum directly to the clerk of the court 
if the amount does not exceed $1,000 or is pay- 
able periodically in an amount not in excess of 
$25 per month. 
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S.B. 241 provides that a second childless 
husband shall take only a one-third life inter- 
est in the real estate of his deceased wife, thus 
putting both spouses on a parity in these cir- 
cumstances. 


Iowa 


S.B. 93 provides for use of a nominee. 


Louisiana 


Act 224 permits national banks in this state 
to accept, hold and administer as trust estates 
donations “mortis causa” and “inter vivos” for 
such educational, literary or charitable pur- 
poses as the donor may direct. 


Maine 


Ch. 59 holds transferring or registering com- 
pany or agent liable only when it knew that 
the fiduciary or nominee in whose name the 
stock is registered or is to be registered is com- 
mitting a breach of trust, or has such facts 
that its participation in such transfer amounts 
to bad faith. 


Ch. 60 provides that gain or loss upon dis- 
position or maturity of bonds which are part 
of the principal of a trust shall be charged to 
principal except that the excess of discount 
bonds bearing no stated interest shall inure to 
income. 
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Ch. 220 repeals statute relating to the ap- 
portionment of estate taxes. 


Maryland 


S.B. 300 relates to investment of funds in ob- 
ligations issued or guaranteed by the Interna- 
tional Bank for Reconstruction and Develop- 
ment. 


S.B. 81 provides for apportionment of Feder- 
al estate taxes. 


Ch. 29 omits the phrase “survival of a 
brother or sister or child or descendant of 
brother or sister’? where spouse elects legal 
share and there are no descendants or father 
or mother of decedent. 


Ch. 62 applies the provisions of Code’s sub- 
title “Settlement of Small Estates” to estates 
of decedents dying before its effective date. 


Massachusetts 


Ch. 104 permits the payment of sum not ex- 
ceeding $500 to spouse or heirs if owed to es- 
tate under an insurance, annuity or endowment 
policy and the company has not received writ- 
ten claim from an executor or administrator. 


Michigan 


Act 136 enacts Community Property Law. 
Act 175 includes in the definition of “in- 
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tangible personal property” interest of benefi- 
ciaries under trusts whether created inter vivos 
or by will; provides that beneficiaries domi- 
ciled in Michigan are taxable irrespective of 
the state or other jurisdiction of the creation 
or administration of the trust; and exempts 
from the intangible tax, under certain condi- 
tions, annuities payable under pension provi- 
sions, intangible personal property comprising 
all or part of the assets of profit-sharing plans. 


Minnesota 


Ch. 45 Allowance to surviving spouse in- 
creased. 
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Montana 


Ch. 44 removes five year limitation on right 
of non-resident aliens to claim succession; re- 
quires that claims for money or property es- 
cheated to the state be filed by such alien with- 
in two years after receipt by state treasury. 


Ch. 123 provides for payment to treasurer of 
property of heir who has no agent in state to 
accept it or who refuses it. 


Ch. 207. validates all sales made prior to 
effective date of act by fiduciaries for consider- 
ation and in good faith, regardless of defects 
or irregularities in obtaining court order or in 
making sales. 


Ch. 265 invalidates all sales by trustee in 
contravention of trust instrument unless under 
order of court as provided in act. 


Nebraska 


L.B. 136 is the Uniform Simultaneous Death 
Act. 


L.B. 450 permits use of nominee registration 
by individual as well as corporate fiduciaries. 


L.B. 18 provides procedure for determination 
of heirship in the regular administration of 
the estate of a deceased person. 


L.B. 132 provides for the making out and re- 
turning of an inventory by a special adminis- 
trator. 


L.B. 135 provides for the judicial notice of 
the laws of other jurisdictions and for proof 
thereof. 


L.B. 136 provides for the disposition of 
property where there is no sufficient evidence 
that persons have died otherwise than simul- 
taneously. 

L.B. 171 provides that certain interest in 
property or income held in joint tenancy shall 
be subject to inheritance tax. 


L.B. 174 relates to inheritance tax. 


L.B. 375 provides that a county court may, 
upon proper showing that the value of an es- 
tate does not exceed the sum of five hundred 
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dollars, dispense with the giving of notice to 
creditors and hearing on claims. 

L.B. 410 makes provision for a Community 
Property Law; provides for the administration 
and distribution of the interests of a deceased 
spouse in community property. 

L.B. 456 authorizes investment in life insur- 
ance, endowment insurance or annuities and 
in stocks or other securities of investment com- 
panies qualified under the Federal Investment 
Company Act of 1940. 


Nevada 


S.B. 10 adopts Prudent Man Rule of trust 
investment. 


New Hampshire 


H.B. 150 relating to charitable trusts. 

H.B. 302 relating to fiduciaries and requir- 
ing annual accounts. 

S.B. 45 authorizing the judges of probate 
in their discretion to apportion the compensa- 
tion of trustees between principal and income. 

S.B. 81 relating to the release of powers of 
appointment. 

S.B. 35 relating to continuation of business 
of deceased persons. 


New Jersey 


A.B. 123 permits banks, trust companies, in- 
surance companies and other fiduciaries to in- 
vest in bonds of International Bank for Re- 
construction and Development. 

A.B. 153 validates certain wills probated be- 
tween July 4th, 1908 and July 4th, 1918, where 
proofs are lacking. 

S.B. 136 defines “owner” under Act provid- 
ing for escheat of unclaimed personal prop- 
erty; provides escheat for such property un- 
claimed for 14 years. 

S.B. 281 governs length of time of liens on 
decedent’s real estate for unpaid transfer in- 
heritance tax. 

Ch. 306 authorizes fiduciaries to pay pre- 
miums, brokers’ commission, and other charges 
incidental to a purchase for investment in real 
estate mortgages. 
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New Mexico 


H.B. 167 prohibits filing claim against es- 
tate of a deceased person where claim is found- 
ed on an agreement to adopt or make claimant 
an heir of the deceased, unless there be a writ- 
ten memorandum signed by the decedent. 


H.B. 168 provides that an illegitimate child 
may not inherit from the father, unless the 
child has been recognized in writing by the 
reputed father. 


New York 


A.B. 122 provides for the payment of the 
present value of the inchoate right of dower 
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of a minor or incompetent in property sold or 
to be sold by her husband. 

Ch. 46 extends power of foreign trust com- 
panies operating in this state on a reciprocal 
basis, to include fiduciary powers granted by 
any written instrument creating a trust. 

A.B. 901 postpones to May 1, 1948, effective 
date of Chapter 858, Laws of 1946, conforming 
tests of taxability of powers of appointment 
to standards established by Federal Revenue 
Act of 1942. 


North Carolina 


H.B. 25 amends Sec. 105-3, subsection d of 
the Revenue Act by exempting $2,000.00 of 
the total proceeds of life insurance policies, 
when such policies are payable to a beneficiary 
named in it, and such persons as are desig- 
nated in Sec. 105-5 and 105-6. 


North Dakota 


S.B. 159 extends right of banks and trust 
companies to invest in liens on real property 
insured or guaranteed by state or federal gov- 
ernment or instrumentality. 


H.B. 16 gives state preferred claim up to 
$150, after payment of all expenses, for old 
age assistance to decedent; exempts from 
claims real property which is received for sup- 
port, maintenance or comfort of Surviving 
spouse or dependent. 
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Ohio 

S.B. 42 to amend Section 10501-24 of the 
General Code, relative to service of summons 
in the Probate Court. 

S.B. 166 to amend Section 10503-27 of the 
General Code and to repeal Section 10503-30, 
relative to the disposition of escheated lands 
within a city. 

H.B. 50 to amend Section 10509-25 and 
10509-26 of the General Code relative to pre- 
sumption of death. 

H.B. 190 to amend Section 10509-5 of the 
General Code relative to relieving an estate 
from administration. 

H.B. 191 to amend Sections 10507-23 and 
10510-42 of the General Code, relative to the 
sale and mortgage of land by guardians. 

H.B. 281 to amend sections 10509-227 of 
the General Code relative to the sale of prop- 
erty under authority of a will. 

H.B. 282 to amend Sections 10504-56, 10504- 
60 and 10504-62 of the General Code relative to 
the manner of election by a surviving spouse. 

H.B. 480 to amend Sections 11037-1 to 
11037-20 and to enact Sections 11037-21 and 
11037-22 of the General Code relative to the 
Uniform Veterans Guardianship Act. 


Oklahoma 


S.B. 87 requires separate and distinct inven- 
tory under chapter pertaining to widow’s and 
children’s allowances. 

H.B. 171 permits investment by guardian in 
insurance policies. 

H.B. 443 permits extension of express trust 
of definite term, for period not extending 21 
years at a time, by written acknowledgement 
signed by all beneficiaries. 
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Oregon 
S.B. 52: The Prudent Man Statute on in- 
vestments. 


S.B. 53: Act permitting the release of pow- 
ers of appointment. 


Pennsylvania 


S.B. 575: The Principal and Income Act of 
1947, replaces Uniform Principal and Income 
Act of 1945. 


S.B. 254, H.B. 518, S.B.337 and S.B. 725 re- 
late to investments by fiduciaries. 


H.B. 296, 297 and 298 effect a revision of 
the substantive laws relating to decedents es- 
tates as distinguished from laws of a proce- 
dural nature. 


S.B. 311 increases conditions under which 
heirs of a slayer may inherit. 


Act 210 exempts pension and profit-sharing 
trusts from rule against perpetuities. 


Act 399 amends Nominee Registration Act. 
Act 427 amends Common Trust Fund Act. 
Act 470 amends Estate Tax Act. 


Rhode Island 


H.B. 711 the Uniform Simultaneous Death 


Act. 

S.B. 160 provides that the appointment of a 
trustee of a trust by Court of another state 
will vest the title of all the trust estate in 
Rhode Island in the trustee, with the same force 
and effect as if said trustee had been appointed 
by a Rhode Island Court. 


S.B. 161 provides that a married woman 
may release her right of dower in the real es- 
tate of her husband even though she is a minor. 


S.B. 162 provides that the power of a non- 
resident guardian to sell or mortgage real es- 
tate in Rhode Island shall apply also to the 
conservator, curator, committee, or trustee or 
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any other fiduciary having substantially the 
same powers and duties. 

H.B. 529 was a joint resolution creating a 
joint committee to study and report as to 
whether it would be advisable for the State of 
Rhode Island to enact some form of community 
property law. 

H.B. 892 provides that an heir of a decedent 
may disclaim or renounce the inheirtance or 
devise and bequest of real estate and personal 
property within one year after the death of the 
decedent. Such disclaimer would relate back to 
the date of the death of the decedent. 


Tennessee 


H.B. 45 provides for the execution of proxies 
by a fiduciary holding corporate stock in a fi- 
duciary capacity. 


Utah 


S.B. 108 provides that no tax shall be 
charged on net estates under $40,000, where 
the husband, wife and/or children of the de- 
ceased are devisees, legatees, heirs or trans- 
ferees of said estate, whether said property. is 
to be held in trust for such husband, wife or 
children, or otherwise. 

S.B. 108 provides that in case property is 
held in joint names of two or more persons, 
one of whom is the husband or wife or children 
of the decedent, one-half of said property shall 
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be exempted from tax but not to exceed $40,- 
000 in amount, and be presumed to be the 
property of husband, wife or children as the 
case may be. 

H.B. 119 requires guardians of state hos- 
pital patients having patients’ assets to assume 
financial responsibility for patients’ care. 

H.B. 144 permits guardians to sell ward’s 
property without a court order but subject to 
court confirmation. 


Virginia 
Ch. 22 provides that interest on pecuniary 
legacies shall accrue after one year from the 
death of the testator unless a contrary intent is 
expressed or implied in will. 
Ch. 60 makes it the duty of the fiduciary, 
rather than the probate court, to make the re- 


quired apportionment of federal estate taxes 
among beneficiaries. 


Washington 


H.B. 221 simplifies procedures in the trans- 
fers of stocks by fiduciaries. 

H.B. 224 enacts uniform statute covering 
application of stock and cash dividends. 

H.B. 225 permits partial distributions by ex- 
ecutors and administrators. 

H.B. 235 permits nominee registration of se- 
curities held by a corporate fiduciary. 

H.B. 244 adopts Prudent Man Rule of Trust 
Investments. 


Wisconsin 


Ch. 65: A new statute is created to require 
the service of notice on the Public Adminis- 
trator and on the Wisconsin Department of 
Taxation in proceedings in the County (Pro- 
bate) Courts of this state for the issuance of 
a certificate of descent, certificate terminating 
joint tenancy, and for certificate terminating 
a life estate to permit the determination of 
any Wisconsin inheritance tax liabilities which 
might become payable thereon. 


Ch. 74: By amendment to present statutes, 
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a mortgagee of a purchase money mortgage 
on real estate is given priority over the wife’s 
dower rights in the mortgaged lands; and 
statutory definition for purchase money mort- 
gage is made by creation of a new statute. 


Ch. 137 amends present statute to provide 
that executors of an insured or of the person 
effecting the insurance shall not take such pro- 
ceeds of insurance free from execution. 


Ch. 150 permits the Public Administrator to 
appear for a resident of a foreign country who 
may be interested in the administration of a 
decedent’s estate where such foreign person is 
not otherwise represented in such proceeding. 


Ch. 203 creates a uniform veterans’ guar- 
dianship act for the guardianship of veterans 
who are the recipients of benefits paid by the 
United States Veterans Administration. 


Ch. 225 creates a new statute permitting the 
assignment by a beneficiary of a decedent’s es- 
tate of his interest in such estate upon com- 
pliance with the conditions therein specified. 

Ch. 236 creates an exemption from Wiscon- 
sin income tax of income accumulated in a 
trust for the exclusive benefit of the State of 
Wisconsin or of any governmental unit in this 
state. 

Ch. 320 amends the escheat laws of the 
state to provide that renounced or refused leg- 
acies shall not escheat to the State of Wiscon- 
sin but are to become a part of the decedent’s 
residuary estate for distribution as a part 
thereof. 

Ch. 18 prohibits any governmental unit other 
than state itself, to levy any tax on income or 
tax measured by receipt of income. 

Ch. 45 authorizes execution by guardian ad 
litem of waiver of notice of hearing in all court 
matters, except for proof of will or for com- 
mencement of administration proceedings in 
intestacy. 

[Committee Members: George P. Drury, 
Harry Gershenson, Frank L. Hinckley, George 
M. Irving, Warren L. Jones, George L. Ker- 
rigan, Richard E. Kohler, Adrian O. McLellan, 
H. Herbert Romanoff, T. Raber Taylor.] 
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PENSION AND PROFIT-SHARING TRUSTS 
Committee Report 


BERNARD E. FARR 
Pension Planning Company, New York; Chairman 


HE activities of this committee during 

the third year of its existence has been 
centered upon the study and development of 
a specimen deferred-distribution profit-shar- 
ing plan and trust agreement. 


The cooperation of services and publications 
in this field was sought to provide background 
material for consideration. This cooperation 
was freely granted. A private library of pen- 
sion and profit-sharing plans and trust agree- 
ments was placed at the disposal of the com- 
mittee. Furthermore, over thirteen hundred 
attorneys associated with corporate fiduciaries 
or engaged in private practice involving this 
particular field were asked for forms, com- 
ments and suggestions. The committee has 
thus been provided with material and informa- 
tion from practically all parts of the United 
States. 


To assure that the result would be reason- 
ably within the scope of a “specimen form” 
rather than a text book or a research report, 
it was decided that the breadth of the study 
must be defined and limited carefully. The 
first decision was to comply with a suggestion 
to have the presentation take the form of a 
plan and a trust agreement in separate docu- 
ments. This approach was decided upon for 
the following reasons: 


(1) corporate trustees usually prefer sep- 
aration of the plan and trust agreement, 
(2) the pension trust specimens prepared by 
this committee in 1945 and 1946 were in the 
form of a single document, and if the present 
specimen is set up on the other basis the result 
will be to make available specimen forms pre- 
pared under both methods, (3) the very wide 
divergence in the provisions of plans designed 
to meet the requirements of particular situa- 
tions makes it advisable that the plan be treated 
separately, whereas there is much less reason 
for extensive variations in the provisions af- 
fecting the trustee and the trust operation, 
so that the form of trust agreement may be 
reasonably standardized, (4) if litigation 
arises and the trust agreement is in the form 
of a separate document, the issues may be 
more clearly defined and a great deal of com- 
plexity may be avoided, (5) the interpreta- 
tion of the plan and administration of the plan 
should be the duty of the committee, and there 
has been a trend in this direction which is 
implimented by using two documents with a 
resultant elimination of possible litigation and 
procedural simplification. 


There are few legal decisions bearing on the 
responsibilities of the parties to profit-sharing 


trusts. It is quite probable that a division of 
the controlling provisions into two documents 
may have a tendency toward clarification of 
responsibilities. Under this approach responsi- 
bility as to factual determinations and matters 
of general administration as set forth in the 
Plan are placed in a duly qualified adminis- 
tration committee. The functions, rights, 
powers, and liabilities of the trustee are then 
separated from the factual material affecting 
the operation of the plan, with the result that 
they are confined so far as possible to fiduciary 
functions, duties, and responsibilities. 


The second major decision of this commit- 
tee was that the form must be restricted to 
plans providing for deferred benefits financed 
by accumulation of profit-sharing contribu- 
tions. This concept was considered to exclude 
the so-called “ten years in, ten years out” 
provision frequently found in plans that were 
installed as a means of providing additional 
compensation within the restrictions of the 
salary stabilization rules in force during the 
war period. 


A third decision was to exclude from con- 
sideration the use of insurance company con- 
tracts as the sole means of providing benefits. 
This was done for two basic reasons: (1) if 
the use of insurance company contracts ab- 
sorbs more than a comparatively minor pro- 
portion of the contributions, such an arrange- 
ment represents a special form of procedure, 
more or less divorced from the usual concept 
of profit-sharing with benefits dependent on 
the amount of profits, and (2) if the cost of 
the insurance company contracts absorbs only 
a minor proportion of the contributions it 
may be looked upon merely as a minor varia- 
tion in the plan having little effect upon the 
trust agreement. Adjustments that are usable 
under a partially insurance contract invested 
plan are shown among the alternative pro- 
visions of the specimen plan and trust agree- 
ment. 


Consideration has not been given to all 
forms of insured plans that follow prescribed 
insurance company procedures because the 
wording is usually provided by the insurance 
company. Such so called “auxiliary fund” 
plans, whereby the funding is accomplished 
by individual insurance or annuity contracts, 
plus a remaining auxiliary fund held by a 
trustee, represent specialized construction. In 
most cases the life insurance company spon- 
soring the plan has had its particular form 
approved in toto under Section 165(a) of the 
Internal Revenue Code. Any variation of the 
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standard form must be coordinated with the 
remainder of it because these forms take ac- 
count of the exact provisions of the particular 
insurance company contract and procedure as 
well as the Internal Revenue Bureau’s regula- 
tions and requirements under the Code. 


The fourth major decision was that only 
plans providing for employer contributions 
are to be considered. The basic reason for this 
is that a comparatively small percentage of 
the plans that were reviewed provided for 
employee contributions. Furthermore, the con- 
cept of joint contributions is generally prac- 
ticable only under plans of employers having 
reasonable assurance of substantial profits in 
all years, since it would not be reasonable to 
expect employes to contribute during extended 
periods when their contributions are not sub- 
sidized to some degree by employer payments. 


The recent admirable work of the American 
Bankers Association, in which Edgar E. 
Mountjoy, Deputy Manager of the Associa- 
tion, studied Pension and Profit-Sharing 
Plans maintained by banks for the benefit 
of their own employees, included a form of 
declaration of trust providing a profit-shar- 
ing retirement plan. This form was approved 
by the Commissioner of Internal Revenue, 
the War Labor Board and the Salary Stab- 
ilization Unit. Its concept is quite differ- 
ent from the one herein set forth. Reference 
is made to it here if counsel should be in 
search of a tried and approved form of the 
declaratory type. 


Any provisions for weighting the allocations 
to employees in proportion to length of past 
service were omitted due to the doubtful ac- 
ceptability by the Bureau of Internal Revenue 
either at the inception of the plan or in subse- 
quent years when such weighting may favor 
the higher paid participants. 

Of the 2,800 to 3,000 profit-sharing plans 
that are now estimated to have been approved 
under Section 165(a) of the Internal Revenue 
Code, it is reasonable to estimate from the 
large number of plans that the committee and 
its cooperators have reviewed or originated 
that about 50% are plans providing for long 
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viding for distributions only upon severance, 
death or retirement and about 50% provide 
for short term deferment of the type provid- 
ing for distributions at some time to employees 
while they are in active service. 


Of those in the first category, about half use 
a single instrument for the plan and trust 
agreement. The other half, which incidentally 
seems to be representative of the recent trend, 
use the separate instrument method. Under 
this method the plan is sponsored by the 
employer and the trust agreement is signed 
by both the employer and the trustee. Under 
this procedure the plan includes the trust 
agreement as a part of it by reference. 


These forms should not be allowed to re- 
main static. This field is a new one. Profit- 
sharing trusts represent a potential source of 
many new legal problems. Much of the original 
interpretative rulings by the Commisioner is 
subject to future adjudication. Some of the 
sources of doubt are (a) the precise meaning 
of the more obscure provisions of the 1942 tax 
law, (b) the extent of the discretion of* the 
Commissioner in the administration of the law, 
(c) the legal import of the Regulations, P. S. 
Rulings, and Mimeographs, as well as (d) 
individual rulings; all resulting from approval 
questions under Section 165(a) and deduction 
questions under Sections 23(a) and 23(p). 


Therefore, the committee will be glad to act 
so far as possible, as a clearing house for 
ideas, questions, required plan and trust 
amendments and similar factors contributing 
to the growth of the body of information con- 
cerning the law and regulations governing op- 
eration of Pension and Profit-Sharing Trusts. 


Members of the Section of Real Property, 
Probate and Trust Law will receive a copy of 
the specimen plan and agreement. Non-mem- 
bers may obtain a copy from Pension Planning 
Company, 527 Fifth Avenue, New York. 


[Committee members: C. Alexander Capron, 
John B. Gage, Horace A. Young, L. F. Laylin, 
David E. Bronson, Arthur B. Tyler.] 
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PROBATE AND TRUST DECISIONS 


Committee Report* 


HENRY B. PFLAGER 
Member of St. Louis Bar; Chairman 


Res judicata. Bennett v. Boatmen’s Natl. 
Bank, 196 S. W. (2) 155 (Mo.). 

Claimant presented claim for attorneys’ 
fees in probate court. On appeal to circuit 
court, executor asserted that claim had been 
denied on merits in prior suit brought by exe- 
cutor, as testamentary trustee, to quiet title 
to real estate held in estate. 

HELD: Claim denied. The contention that, 
because the bank appeared in one suit as 
trustee and in another as executor, the plea 
of res judicata should be denied, is disal- 
lowed. Privity exists between executors and 
testator, designated as privity in representa- 
tion. In Missouri realty is inventoried and 
appraised with other assets of estate and 
when necessary will be administered as assets 
of estate. Executor acted in capacity of trustee 
in former suit, and executor and trustee in 
many instances acted as representative of 
deceased. Both derive their authority from the 
will, both have a trust to protect the estate, 
and both are in privity with the common 
testator, and are concurrent representatives 
of the estate in certain matters of administra- 
tion. 


Adopted son of deceased legatee takes noth- 
ing and lapsed legacies are undisposed of 
estate. McLeod v. Andrews, 196 S. W. (2) 
473 (Ky.). 

Action for declaratory judgment for con- 
struction of will and determination of follow- 
ing: Does lapsed legacy pass to adopted son 
of deceased legatee, to residuary legatees, or 
as undevised estate? If lapsed legacy passes 
as undevised estate, should taxes, debts and 
administration costs be charged thereon or 
against residuary estate? Will provided that 
if assets of estate suffice, inheritance taxes 
should be paid from estate so that no deduc- 
tions be made from specific devises, and that 
if assets do not suffice, specific devises should 
bear proportionate costs and taxes. 

HELD: Adopted son of legatee, predeceasing 
testator, takes nothing. Lapsed legacies be- 
come undisposed of estate; and, unless a con- 
trary intention is shown, they must bear 
costs and debts of estate because only after 
payment thereof does residuary estate exist. 


Conveyance to life tenant and “heirs of her 
body.” Mattingly v. Washburn, 196 S. W. (2), 
624 (Mo.). 

HELD: In a conveyance of realty to grantee 
and “heirs of her body” grantee takes life 
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estate and her children, if any, contingent re- 
mainder. Where only child of life tenant pre- 
deceases life tenant without issue, fee reverts 
to grantor or his heirs, and life tenant takes 
nothing under law of descent and distribu- 
tion. 


Application for additional time to elect to 
renounce will. Moise v. Moise’s Ex’r, 196 S. 
W. (2) 697 (Ky.). 

HELD: Court has no power to grant 
testator’s widow additional time to determine 
whether to renounce will after expiration of 
statutory period for renunciation thereof, un- 
less application for extension of time is made 
within time prescribed by statute for such elec- 
tion. 


Second will revoking contested will need not 
be probated. Rice v. Rice, 197 S. W. (2) 994 
(Mo.). 

HELD: If second will specifically revokes 
contested will, revocation becomes full and 
complete at time of execution of second will, 
and it is not necessary that second will be 
offered in probate to show that contested will 
was revoked. 


Action for malicious destruction of a will. 
Allen v. Lovell’s Adm’x., 198 S. W. (2) 424 
(Ky.). 

HELD: Lost or destroyed will can be pro- 
bated by establishing convincing evidence of 
execution, contents and continued existence 
thereof. Action of tort will lie for destruction 
of will, but it must be alleged that attempt 
was made to probate destroyed will. Allegation 
that will would have been probated but for its 
destruction is insufficient. 


Trustee not charged with failure to sell 
stock of bank. Security Trust Co. v. Appleton, 
197 S. W. (2) 70 (Ky.). 

Action to charge trustee for failure to sell 
stock of defunct bank. Officers of trustee were 
also directors of defunct bank. Failure of 
bank was largely due to mismanagement. 
Trustee received stock of bank as part of 
trust funds and used stocks to elect directors 
to Board. There was no evidence that the co- 
directors knew of condition of bank. 


HELD: In absence of proof that trustee, or 
its directors who were also directors of bank, 
had knowledge of mismanagement of bank or 
of its condition, fact that trustee and bank 
had co-directors is insufficient to impute knowl- 
edge to trustee and*rendér it liable for loss 
in value of shares. Fact that trustee held it- 
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self out as having great skill in financial mat- 
ters does not increase its duty as trustee 
further than exercise of ordinary care. 


Duty to diversify. Warmack v. Crawford, 
195 S. W. (2) 919 (Mo.). 

Suit by trustee for determination whether 
trustee is required to sell or dispose of any 
part of stock of one corporation received as 
part of trust estate, being about 90% thereof. 
Will provided that trustees, without account- 
ability for loss, might retain any and all 
assets received in trust. 


HELD: Diversification is not a rule which 
must be applied regardless of facts in par- 
ticular case. By permitting trustees to retain 
assets without accountability, testator must 
have intended to grant free discretion with 
reference to such retention unhampered by 
arbitrary rules of trust management. This 
grant of discretion, considered with fact that 
practically entire assets consisted of this 
stock, must be construed as relieving trustees 
of duty of diversification if in their discretion, 
exercised in good faith, retention was proper, 
and was an investment a prudent man would 
make. 


“Emergency” permitting encroachment on 
corpus; trustee’s discretion. Lyster v. Vestal, 
196 S. W. (2) 769 (Mo.). 

Will provided that corpus of trust could be 
withdrawn when it appeared that emergency 
existed requiring such withdrawal for main- 
tenance, comfort and general welfare of 
testator’s wife and children. Will further gave 
trustees absolute and final discretion to make 
such payments from corpus. 


HELD: Withdrawals left to absolute discre- 
tion of trustees are not subject to judicial 
review as to reasonableness. Court would only 
intervene if trustees act dishonestly or from 
motives other than to accomplish purpose of 
trust. “Emergency” permitting withdrawal 
from corpus has reference to financial condi- 
tion, including income from estate and other- 
wise, which necessitates immediate encroach- 
ment and does not refer to a temporary un- 
availability of resources which could reason- 
ably be satisfied in due course by the widow’s 
resources, as determined by trustees. 


Specific direction to pay expenses of real 
estate. Brookings v. Mississippi Valley Trust 
Co., 196 S. W. (2) 775 (Mo.). 

Suit for determination that trustee should 
pay expenses of unproductive real estate from 
corpus. At time of creation of trust, real estate 
was productive. Trust specifically provides that 
such expenses should be paid from income. 


HELD: Although courts of equity have 
power to prevent grave injustice to a life 
tenant, plain language of a trust instrument 
to pay expenses from income cannot be dis- 
regarded. 
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Validity of charitable trust. Boyd v. Frost 
National Bank, 196 S. W. (2) 497 (Tex.). 


Suit to set aside order probating will, creat- 
ing trust, in perpetuity, the income to be paid 
to charitable associations as trustee in its 
absolute discretion shall select, and in such 
amounts and at such times as trustee in its 
absolute discretion shall fix, to be used by 
such associations as they deem advisable. 


HELD: Property may be devised in trust 
for charitable purposes without designating 
particular purposes and trustee may be given 
discretion to select charitable purposes. Term 
“charitable purposes” is not too broad for ad- 
ministration. It has fixed meaning which lends 
itself to judicial determination in each par- 
ticular case. Broad discretion in trustee will 
not invalidate trust, on ground that it could 
use funds for other than charitable purposes, 
because this presupposes violation of the trust. 
Such discretion is not a license to abuse the 
trust and can be controlled by court. Discre- 
tion permitted recipients in application of 
funds does not invalidate trust. Any unau- 
thorized diversion thereof can be restrained 
by courts. A perpetual charitable trust is not 
in violation of rule against perpetuity. 


Partition Suit. Dickman v. Frieling, 395 
Ill. 383.4. 


HELD: In an action by executor-beneficiary 
to partition real estate so as to effect distri- 
bution to parties named in will, validity of 
the will, admitted to probate in other proceed- 
ings, cannot be contested. 


Issues in Will Contest. Kula v. Sitkowski, 
395 Ill. 167.2. 


HELD: In case brought under Section 90 
of Probate Act for contest of will on grounds 
of mental incapacity and undue influence, 
issue is as to whether writing offered as will 
is the last will, and. no question may be raised 
as to whether will was properly admitted to 
probate in probate court; however, there can 
be no contest of a will unless there first be an 
order admitting will to probate. 


Power of trustee to sell trust corpus. Dyer 
v. Paddock, 395 Ill. 288.4. 


HELD: Although will did not authorize 
sale of realty comprising trust corpus and 
conversion thereof into personalty, until cer- 
tain contingencies occurred, court of equity 
had authority to authorize trustees to sell 
realty in view of following facts: Buildings 
were old and out of repair; character of 
neighborhood had changed and rendered build- 
ings outmoded; there were no funds to make 
the necessary repairs; and if offers made for 
purchase, which were above normal cash mar- 
ket value, were not accepted, trust would lose 
the opportunity to dispose of property at ad- 
vantageous prices. 
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Court of equity has power to direct con- 
version of real estate into personal property 
and vice versa, and to direct other modifica- 
tions of a trust, if it appears necessary that 
such action be taken to preserve trust estate 
and on a showing that conditions have arisen 
which could not have been foreseen by the 
donor and that as a result of such unforeseen 
conditions, beneficiaries will suffer loss. 


Contingent Remainders. Geiger v. Geer, Ill. 
Supreme Court, 395 Ill. 367.4. 


HELD: Where it was testator’s manifest in- 
tent to assure life estate to each of his three 
children in certain real estate placed in trust, 
with remainder to children’s heirs at law as 
of dates of their respective deaths, testator 
did not create vested remainders in his three 
children, but contingent remainders only, since 
he expressly restricted connection of his three 
children with trust property to acceptance of 
their respective shares of income. Although 
will did not specifically direct that remainder- 
men were to be the heirs of beneficiaries of 
trust, such intention was expressed by pro- 
vision that trust estate should “descend” in 
accordance with the laws of descent in effect 
at time of death of each beneficiary, and by 
provision for remainder instead of rever- 
sion. 


Revocation of Foreign Will by Subsequent 
Marriage. Sternberg v. St. Louis Union Trust 
Co., 394 Ill. 452. 


HELD: Foreign will, valid in state in which 
it was admitted to probate, was, under Illinois 
law, revoked by marriage of testator subsequent 
to execution of will, and was therefore in- 
valid insofar as it attempted to effect a dis- 
position of real property located in Illinois. 


Alimony. In re Yoss’ Estate, 24 N. W. (2d) 
(Ia.). 


HELD: Ordinarily duty to pay alimony 
terminates upon husband’s death, but husband 
may agree that payment may be made after 
his death out of his estate, and such agree- 
ment is enforceable. 


Definition of “Lawful Issue.” Riddle v. 
Peters Trust Co., 24 N. W. (2d) 484 (Neb.). 

“X’’ by will created life estate in “Y,’ and 
on Y’s death, remainder to go to Y’s surviving 
lawful issue. Y was never officially married 
but held out A and B as his children which 
under law of California legitimized A. Y had 
lived in Nevada with B’s mother and three 
common Jaw mariages were recognized, and 
B was legitimate child of valid common law 
marriage. 


HELD: Nebraska must recognize law of 
California where A had lived and also law of 
Nevada where Y and mother of B had con- 
tracted valid common law marriage. Therefore 
A and B qualified to take as remaindermen 
under the phrase “surviving lawful issue.” 
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Life Estate with Power of Disposition. Rise 
v. Park, 24 N. W. (2d) 831 (Minn.). 


Testator left property to stepsister for life 
with full power of alienation “for her own 
comfort, use and enjoyment in sickness or in 
health,” then over to friend of testator. Statute 
provided that every power of disposition shall 
be deemed an absolute fee which may be dis- 
posed of for benefit of the life tenant. 


HELD: As between creditors of life tenant 
and remaindermen, creditor took precedence 
over remaindermen, and share of remainder- 
man is reduced by amount of debts of life 
tenant. 


See also Redman v. Evans, 199 S. W. (2d) 
115 (Tenn.). Cf. Anderson v. Harris, 67 N. E. 
(2d) 670 (Mass.), which held similarly where 
there was no gift over. 


Statute of Wills. Tobas v. Mutual Building 
and Loan Ass’n., 24 N. W. (2d) 870 (Neb.). 


HELD: It was within province of legisla- 
ture to enact law in derogation of common 
law and statute of wills, providing that cer- 
tificates of stock in building and loan asso- 
ciation could be purchased in joint name of 
two persons with right of survivor to entire 
amount. 


Constructive Trust. Winchell v. Mixter, 25 
N. W. (2d) 147 (Mich.). 


HELD: Where heirs of deceased agreed to 
give widow a fee in one-half of estate rather 
than life estate received from husband’s will 
in return for her promise to execute will to 
heirs of certain share of her property, court 
would not declare widow to be constructive 
trustee nor would court decree specific per- 
formance, but would enjoin widow from dis- 
posing of property in order to protect heirs. 


Gifts in Contemplation of Death. In re 
Estate of Thompson, 147 O. S. 119 (Ohio). 


Thompson established an irrevocable trust 
in 1932. He died in 1942. Trust agreement pro- 
vided that so long as donor’s wife was living, 
trustee should pay her net income, together 
with sums from principal if it should deem 
such payments necessary or proper for her 
support and comfort. If donor survived his 
wife he was entitled to receive net income 
so long as he lived. When donor and his wife 
were both deceased, net income and principal 
were to be distributed to daughter and her 
issue. Probate Court assessed state inheritance 
tax on succession to property in trust. 


HELD: Gift was not made in contemplation 
of death, having been made ten years prior 
to death of Mr. Thompson and while he was 
in good health and for purposes connected 
with life rather than death. There was no 
gift to take effect in possession or enjoyment 
at or after death. Gift to wife took immediate 
effect in enjoyment when the trust was cre- 
ated, irrespective of date of donor’s death. 
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If donor should survive his wife, he was to 
receive net income — no part of corpus — and 
other gifts followed the death of donor and 
his wife. 


Right of Trustee of a Charitable Trust to 
form corporation. Shattuck v. Wood Memorial 
Home, Inc. 66 N. E. (2d) 568 (Mass.). 


Testator gave portion of his estate to A and 
B, his executors, in trust to found home for 
destitute convalescents and home for needy 
incurables. A and B qualified as trustees and 
later formed defendant corporation for pur- 
pose of establishing and maintaining homes. 
They transferred real estate and large sums 
of money to corporation. Corporation did not 
build any home, but allowed fund to accumulate 
because board of trustees believed fund should 
be larger before they built home. A and B 
died; petitioners were appointed succeeding 
trustees and immediately filed petition against 
corporation and estate of A and B to compel 
them to restore trust fund to petitioners. 


HELD: If trustees were not authorized to 
transfer assets to corporation, transfer must 
be set aside, regardless of efficiency of corpora- 
tion in its administration; and steps to that 
effect could properly be taken by succeeding 
trustees. In this case transfer was improper. 
Charter and by-laws of corporation made no 
reference to purposes stated in will. The two 
trustees were in minority and had in fact 
turned over property and delegated powers 
to board which could out-vote them and there 
was nothing in will which permitted any such 
delegation. As trust property could be traced 
to corporation, which gave no value and took 
with knowledge of terms of will, decree re- 
quiring restoration of property to succeeding 
trustees and ordering an accounting was cor- 
rect. Petition should be dismissed as to estates 
of two trustees. 


Premature Termination of Trusts. Allen v. 
First Nat. Bank & Trust Co., 67 N. E. (2d) 
472 (Mass.). 


Will bequeathed $1,000 to defendant bank 
to hold in trust and pay income to R during 
“the full term of her natural life” and upon 
R’s death to pay principal to her children. R 
filed this petition to terminate trust, naming 
her four children, all over 21, as consenting 
to its allowance and alleging that “no more 
or other children can or will be born to your 
petitioner.”’ 


HELD: Petition dismissed. Will showed it 
was testator’s intention to provide income for 
R as long as she lived; and termination of 
trust would not be in accordance with purpose 
of testator. 


Savings Bank Trust Valid. Cohen v. Newton 
Savings Bank, 67 N. E. (2d) 748 (Mass.). 

X opened account in name of X, trustee for 
E. X signed usual statement that he could con- 
trol it as he saw fit, but on his death account 
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should be paid to E. He told her he had put 
money in the bank for her in his name as 
trustee and that it was hers when she wanted 
it. X never delivered book to her and she had 
no knowledge of the deposit until after his 
death. 

HELD: Delivery is not essential to creation 
of a valid trust, but in informal trust of this 
sort there must be notice to cestui or some one 
in his behalf and at least implied acceptance 
by cestui. Also fact that donor retains pos- 
session and full control of trust does not affect 
its validity. Here we have express declaration 
of trust signed by trustee, and as it was suf- 
ficient to establish valid trust, decree of judge 
that account belonged to estate rather than to 
E was wrong. (Court impliedly overruled 
Mulloy v. Charlestown Savings Bank, 285 
Mass. 101, so far as it was inconsistent with 
this opinion.) 


Cy pres. Trustees of Putnam Free School v. 
Attorney General, 67 N. E. (2d) 658 (Mass.). 


In 1826 fund of $50,000 was left to found 
free English School in Newburyport. Trustees 
incorporated and erected school house in 1848, 
operating it as provided by will until 1868. 
In that year Newburyport High School was 
burned, and thereafter Free School building 
was used both by plaintiff and public high 
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school pupils. In 1902 building was taken by 
eminent domain. Thereafter arrangements 
were made for plaintiff to pay for education 
of selected pupils in public high school. In 
1943 plaintiff ceased to send pupils. Most of 
those they paid for were residents of New- 
buryport and could have attended free. Trust 
fund amounted to about $138,000 with an 
annual income of about $5,000. Report of 
master stated that it was uncertain when fund 
would accumulate to sufficient amount to 
build and operate school. 

HELD: As will showed general interest 
to aid in education of young boys and girls, 
trust should not fail because its objects could 
not be carried out literally. It should be ap- 
plied cy pres. Accumulating fund for future 
school was not proper solution, and neither 
was method of annual payments for tuition. 
Whole matter should be referred to a single 
justice to frame scheme for carrying out 
trust. 


Trustee Permitted to Pay Income Taxes 
Assessed on Annuitant. Old Colony Trust Co. 
v. Williams, 68 N. E. (2d) 4 (Mass.). 

Will created trust to pay annuity to testa- 
tor’s son as long as he lived, principal to be 
used, if necessary, and unexpended income 
to be added to principal. There were gifts over 
after son’s death. Will contained following 
clause: “From the income éollected from the 
trust property, or from the principal if they 
deem best, the trustees may pay any and all 
taxes which may be imposed upon the principal 
or income of the trust estate.” 

HELD: Trustees in their discretion could 
pay Federal income taxes assessed on the 
income paid to the beneficiary. In probate 
court, judge ruled further that in paying the 
tax trustees were to compute amount that 
would have been payable if trust income were 
the only income of beneficiary, but correctness 
of this ruling was not argued in full court 
and so not passed upon. 


Trust created by implication. Appleby v. 
Appleby, 50 A (2d) 885 (N. J. Ch.). 


HELD: Where testator directed executors to 
hold realty intact for 22 years and pay over 
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net rentals in certain percentages to desig- 
nated persons, testamentary trust was created 
by implication with title vested in trustees, 
notwithstanding lack of express words, and 
trust was not subject to seizure and sale on 
execution by judgment creditors of one of the 
trust beneficiaries. 


Hospital records admissible to support valid- 
ity of will. Weis v. Weis, 147 O. S. 416. 


HELD: On a will contest involving testa- 
mentary capacity, hospital records, in absence 
of privilege, are admissible in evidence, insofar 
as they contain observable facts, transactions, 
occurrences or events incident to the treat- 
ment of the patient. Ohio G. C. 11494 making 
privileged communications between certain 
persons, being in derogation of common law, 
must be strictly construed, and since rela- 
tionship of nurse and patient is not mentioned 
in statute, no privilege is extended to com- 
munications between patient and nurse. Where 
hospital records include communications be- 
tween patient and physician, such portions of 
records are, in absence of waiver of privilege, 
inadmissible in evidence. 


Informal revocation of trust agreement in- 
effective. Fifth-Third Union Trust Co., v. Wil- 
ensky. Ohio Law Abstract, Dec. 28, 1946. 


Testator made a will on September 11, 1931, 
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leaving residuary estate to trust company as 
trustee under certain trust agreement entered 
into the day before. Testator thereafter re- 
voked trust agreement but did not change 
will. 

HELD: In order to revoke will there would 
have to be formal revocation. While trust 
agreement had been revoked, such revocation 
was not by formal testamentary revocation 
and, such being the case, trust agreement was 
in effect incorporated in will. 


Right of Election to share in Revocable 
Trust, Harris v. Harris, 147 O. S. 437. 


Harris’ will, dated in 1940, contained pro- 
vision for testamentary trust for benefit of 
his wife. In 1939 Harris had executed revoc- 
able living trust providing that income should 
go to settlor during his lifetime, and naming 
beneficiaries other than his wife to take trust 
property after his death. Trust agreement was 
not mentioned in will. Harris reserved certain 
rights of control over trust property. His 
wife elected upon his death to take under the 
law rather than under will and demanded 
distributive share of trust property. 

HELD: Trust agreement was valid but 
where property is transferred to trustee under 
agreement whereby settlor reserves income to 
himself with right to amend or revoke and 
does not part with dominion and control over 
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trust property, his widow may elect to take 
under statutes of descent and distribution. 


Trust not impressed on Bank Account. 
Wescott v. First and Citizens Natl. Bank, 40 
S. E. (2d) 461 (N. C.). 


Soldier now deceased had instructed the 
bank that he wished to establish account as 
“in trust for” account, with further declar- 
ation that in the event of his decease, bene- 
ficiary should be his grandfather. 


HELD: Such instructions were insufficient 
to create express trust and there was no trans- 
fer or assignment of present beneficial interest 
effected by bare instruction to make grand- 
father beneficiary. There being insufficient 
evidence to show gift causa mortis, fund 
should be turned over to defendant administra- 
tion. 


Statute of Limitations. Murphy v. Honey- 
cutt et al., 199 S. W. (2) 298 (Tex.). 

Action for construction of will under Declar- 
atory Judgment Act. Widow conveyed real 
estate as to which it was held in this cause she 
had only a life estate. Purchaser thereof con- 
tended that this cause would not lie because 
four-year statute of limitations had run since 
probate of will. 


HELD: Statute of limitations does not be- 
gin to run against right to maintain action 
for declaratory judgment until actual con- 
troversy has accrued or occurred. Cause of 
action or controversy did not accrue to re- 
mainderman herein until widow, life tenant, 
executed deed conveying property and vio- 
lating terms of will. 


Survivor may Revoke Joint Will, but Estate 
is Impressed with trust. Watkings v. Coving- 
ton Trust & Banking Co., 198 S. W. (2d) 964 
(Ky.). 

Husband and wife executed joint will, each 
bequeathing to survivor each other’s estate 
with full power to make disposal for purposes 
of investment or need of survivor. On death 
of survivor executor was directed to sell entire 
estate and to apply proceeds to enumerated 
bequests. Husband died first and wife executed 
a new will changing bequests. 


HELD: Makers of such joint will have no 
intention of giving survivor absolute estate. 
Survivor took only life estate with power to 
encroach upon corpus for maintenance. Where, 
as here, contract can be spelled out of provisions 
of will, estate is impressed with a trust, and 
while survivor may revoke joint will, legatees 
under it may go into court of equity to 
enforce trust. 


Adopted Children as Issue. Fletcher v. Flan- 
ary, 38 S. E. (2d) 433 (Va.). 


HELD: Where father deeded property to 
son for life and habendum clause provided it 
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was to go at son’s death to his children, but 
if he died without issue to next of kin on 
father’s side, adopted child of son who died 
intestate and otherwise childless held not 
“issue” and not entitled to property. 


Payment of Mortgage Debts. Owen v. Lee, 
37 S. E. (2) 848 (Va.). 

HELD: Where after acquisition of mort- 
gaged real estate testator personally assumed 
and obligated himself to pay off mortgage 
debts and his will directed that proceeds of 
such property be held intact for benefit of 
devisees, mortgage indebtedness was payable 
primarily from his personal estate and not 
from mortgaged property. 


Alienation of Life Estate. Farkas v. Farkas, 
38 S. E. (2d) 924 (Ga.). 

HELD: Under will providing that life ten- 
ants could not alienate their interests on pen- 
alty of forfeiture and reversion to estate, in- 
terest of life tenant was not forfeited where 
he conveyed it in trust for benefit of others 
and interested parties waived their rights to 
forfeiture. 


Charges Against Life Estate. Campbell v. 
Barnard, 39 S. E. (2d) 420 (Ga. App.). 

HELD: Where testatrix devised life estate 
in encumbered property, providing that life 
tenant pay expenses, including loans and taxes, 
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life tenant was chargeable with property taxes 
which accrued prior to his death, but not with 
unmatured principal of encumbrance. 


Bequest to two persons, and to survivor if 
either predeceases other. In re Close’s Estate, 
70 N. E. (2d) 733 (Ill. App.). 

Testator disposed of the residue of his 
estate in equal parts to his children Paul and 
Helen, further providing that “If either of 
my said children predeceases the other, the 
survivor shall inherit the entire residue of 
my estate.” Both children survived testator 
but Helen died less than five months later. 
Executor filed account showing distribution 
of entire residue to Paul as survivor. Executor 
of estate of Helen filed objection to account, 
asserting that proper distribution would give 
one half of residue to Paul and one half to 
estate of Helen. Appellant maintained that will 
created life estates in Helen and Paul as long 
as they both lived with contingent remainder 
to survivor. 

HELD: Affirmed. Testator left estate to 
children, not jointly, but in equal parts. When 
he stated that if either of his children prede- 
ceased other, survivor should inherit, he meant 
survivor of children at time of his death. 


Will Providing for Fixed Monthly Payment 
from Trust. Schlosser v. Schlosser, 329 IIl. 
App. 604. 
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Trustees were to pay widow “an annual in- 
come” of $6,000 in monthly installments. “Bal- 
ance of the income of my estate” was to be 
paid annually to testator’s children. Latter 
urged that testator intended payments to be 
made only out of income. 


HELD: Payments were to be made from 
corpus, if necessary. While word “annuity” 
was not used in provisions for widow, Court 
was satisfied that testator meant to give her 
unqualified annuity. That she was prime ob- 
ject of his bounty and fund was evidently 
intended for her maintenance was circum- 
stance strongly tending to show that it was 
his intention that payments should be made in 
full. Words “the balance of the income of my 
estate” were not intended to modify direction 
in preceding paragraph. 


Undue Influence. Johnson v. Bennett, 395 
Til. 389. 


His wife, Belva, having told him that she 
was in love with another, testator secured 
divorce and on same day executed will in 
which his foster mother and Belva were the 
beneficiaries. Neither was present. Belva mar- 
ried again, although before divorce she had 
concealed her intention of doing so. After 
will had been admitted to probate, testator’s 
next of kin filed complaint to set it aside on 
grounds of mental incapacity and undue in- 
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fluence, contending that fact that Belva had 
told testator she loved another but concealed 
her intention to remarry, raised a presump- 
tion of mental turmoil regarding her actions. 


HELD: Will was in fact that of testator. 


Provision of Annuities. In re MacMackin’s 
Estate, 51 A. (2d) 689 (Pa.). 

HELD: Where will directed payment of 
annual sums to testator’s named relatives who 
were primary objects of his bounty, payable 
“out of income” of residuary trust with char- 
itable remainder, bequests would be construed 
as “annuities;” hence corpus was subject to 
invasion where necessary to supplement cur- 
rent income in producing sufficient funds an- 
nually for payment of bequests. 


Ademptions. Selby v. Fidelity Trust Co., 
51 A. (2d) 822, (Md.). 


Testator executed revocable trust deed re- 
serving life estate with son as secondary life 
beneficiary and remainder to grandchildren. 
Thereafter he executed. will bequeathing 
$20,000 to same corporate trustee. Subse- 
quently he added $20,482 to revocable trust. 

HELD: There was no ademption of $20,000 
bequest. Presumption of ademption where 
testator makes advancement does not apply 
where advancement is not made to one to 
whom testator stands in loco parentis. 


Retention of own stock by trustee. In re 
Oathout’s Estate, 52 A. (2d) 41 (Orphan’s 
Ct. N. J.). 

HELD: If corporate trustee acts in good 
faith and with due care, it is not charge- 
able for loss resulting in retention of own 
stock on grounds of violation of its duty of 
undivided loyalty. 


Construction of Remainder Interest. Reedy 
v. Johnson's Estate, 26 So. (2d) 685 (Miss.). 


HELD: Suit by life beneficiaries of trust 
for court direction to trustee to deviate from 
terms of trust would not be entertained where 
remaindermen were not made parties, even 
though requested deviation apparently did 
not affect rights of remaindermen. 
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Capital Gain to Remainderman. Davis v. 
Witcher, 171 P. (2d) 463 (Cal. App.). 

HELD: Testamentary trust of specified sum 
to pay income for life to designated beneficiary 
and at her death in fee to another should be 
construed as directing increase in value of 
investments arising from sale at profit to be 
delivered to remainderman rather than to 
income beneficiary. 


Extraordinary Dividends. Traung’s Estate, 
174 P. (2) 476 (Cal.). 


HELD: California adopted Pennsylvania 
rule that as between income beneficiaries and 
remaindermen, latter are entitled only to value 
of stock in trust as of date of creation of trust 
and accumulations beyond that are distribut- 
able to income beneficiaries. 


Trustees need not amortize wasting invest- 
ment. Nelligan v. Long, 1946 A. S. 1287 
(Mass.). 


In addition to construction of word “chil- 
dren,” this case involved contention that trus- 
tee should have amortized some of depleting 
assets by building up reserve out of income. 
Will directed trustees to carry on rock crushing 
business operated by testator as long as it 
showed reasonable profits. He owned a con- 
siderable amount of land from which rock was 
taken and 96% of stock in corporation which 
operated business. Corporation paid annual 
rent to trustee for use of the land, besides 
paying dividends on stock. Both of these items 
of income were paid to beneficiaries without 
any amortization. 


HELD: While it is improper for trustee to 
invest in wasting assets, and if they come to 
him from the testator, not specifically be- 
queathed, he should convert them, in this case 
there was express direction in will that invest- 
ment should be retained as long as it showed 
reasonable profits. Accordingly trustee proper- 
ly paid all income to beneficiaries without 
amortization. 


When parties are entitled to declaratory 
judgments. National Shawmut Bank v. Morey, 
1946 A.S. 1347 (Mass.). 


1. Petition by trustees for declaratory judg- 
ment as to whether remainder to testator’s 
“heirs at law” meant heirs determined as of 
date of testator’s death or on termination of 
life estates. Two of the life tenants were 
still living. Probate judge refused as an exer- 
cise of discretion to pass upon question. 


HELD: Sustained. On the whole, argument 
against declaratory judgment was stronger 
than in favor. 


2. Will provided that if income in any 
year exceeded amount of life annuities, 90% 
of excess should be paid to certain beneficiaries, 
but it was silent as to remaining 10% of 
excess. Probate judge ruled that this was res 
judicata because of allowance of prior ac- 
counts of trustees showing transfer of undis- 
tributed income to principal. 


“UNLISTED STOCK 


- Wear are the face to 
be considered in the valu-- 


ation of unlisted stock? 


How weigh, apply, and test 


them? Our wide experi- 
ence with problems of this 
kind is at your service. 


ThAMERICAN 
APPRAISAL 
Company 
Over Fifty Years of Service 


OFFICES IN PRINCIPAL CITIES _ 


HE Trust Depart- 
ment of this bank 
is well equipped to 
handle all trust and 
estate matters with 
promptness and with 
most precise attention 
to detail. 


CITIZENS 


SEES 


Member Federal Deposit 
Insurance Corporation 
HEAD OFFICE STH & SPRING 





356 


HELD: This was matter of immediate im- 
portance as to which court could instruct 
trustees regardless of declaratory judgment 
law. 


While court was unwilling to create pre- 
cedent that party who unsuccessfully seeks de- 
claratory judgment shall have costs and ex- 
penses, this case had special features. General 
questions had not been fully considered before, 
and there was another question raised upon 
which decision was made. Hence reasonable 
costs might be allowed, except to attorneys 
for trustees, who must seek an allowance 
in their own accounting. 


Donee of General Power may create Trust 
and New Power. Garfield v. State Street Trust 
Co., 1947 A. S. 123 (Mass.). 


Original donor created voluntary trust in 
1898 for his four children. On death of child 
leaving surviving spouse or issue, such child 
had general power of appointment by will, 
both as to share of income while trust lasted 
and share of principal on death of survivor. 
Son George died in 1927, leaving a widow, E, 
but no issue. Trust ended in 1946. By his will 
George gave all his individual estate to E, 
and provided that all property over which 
he had any power of appointment should go 
to the trust company in trust to pay income 
to E as long as she lived and on her death 
to pay principal as she might by will appoint. 
E died in 1944 and by her will, purporting to 
exercise any power of appointment she might 
have, she gave her estate to trustees to pay 
annuities to certain persons (all living when 
original trust was created) and on their deaths 
to distribute principal among several charities. 


HELD: Respondents (who would take in 
default of appointment) were wrong in claim 
that George did not intend to give E power 
to appoint his share of income under original 
trust and that her power to dispose of prin- 
cipal was conditioned on her being alive when 
trust terminated. 
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George’s will did not exceed the limits im- 
posed by donor or the law. Subject to condition 
that he leave a wife or issue, he had complete 
ultimate control of property. Donee of general 
power can exercise it by creating new power if 
he does not violate rule against perpetuities. 

Exercise of her power by E was valid, and 
did not violate rule against perpetuities (as 
all appointees were living when the original 
trust was created). Language of her will 
showed intent to exercise it. 


Computation of Fees. Wechter v. Chicago 
Title & Trust Co., 71 N. E. (2d) 924 (Ill.). 


HELD: Trustee’s fees may be properly com- 
puted on percentage basis without necessity 
of showing exact time spent and work per- 
formed by each officer and employee of trustee 
in administration of particular trust. 


Counsel fees cannot be allowed to trust 
beneficiary, in absence of express agreement, 
unless he has maintained successful suit for 
preservation, protection, or increase of com- 
mon fund or property, or has created at his 
own expense and brought into court fund in 
which others may share with him. 


Construction of Deed as such. Coulter v. 
Coulter, 26 So. (2) 344 (Miss.). 

HELD: Instrument in form a deed but 
containing statement that title does not pass 
until death of both grantors, was held a will 
and void for lack of formality in execution. 


Devise of Real Estate Encumbered by Mort- 
gage. Goodfellow v. Newton, 1946 A. S. 1253 
(Mass.). 

X owned four parcels of real estate sub- 
ject to one blanket mortgage, given by her in 
1942. By her will executed in 1944 she made 
specific devise of Parcels 1 and 2 to A. Other 
two parcels went as part of general residue 
to B. A claimed that whole mortgage should 
be paid from residuary estate. 


HELD: By virtue of G. L. Ch. 191, Section 
23, specific and residuary devisee were on an 
equality so far as mortgage was concerned, 
and all four parcels must contribute in pro- 
portion to respective values. 


Conditional Revocation. Schneider v. Phillips, 
1947 A. S. 213 (Mass.). 


X bequeathed her estate in three parts. (1) 
one third to A, (2) one third to B, and (3) 
one third to C. There was no residuary clause, 
but there was clause to effect that she was in- 
tentionally omitting her other sisters and 
brothers. She attempted to cut out C and in- 
crease other bequests to one half each. She 
crossed out by pencil (3) entirely, and in 
clauses (1) and (2) she crossed out figures 
% and inserted figures %, but did not touch 
words “one third” (words and figures had 
been used to designate participation in the 
estate to the extent of one third each). 
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HELD: While will can be revoked in part by 
cancelling one clause if necessary intent ex- 
ists, in this case intent to revoke clause (3) 
was dependent on substitution which she in- 
effectually attempted to make in clauses (1) 
and (2). Accordingly, while doctrine of con- 
ditional revocation “frequently, but less aptly, 
called dependent relative revocation” should 
be applied with caution, this is proper case 
for it. Will should be allowed in original form. 


Administrator Dealing with Estate Property. 
Strudthoff v. Yates, 170 P. (2d) 873 (Cal.). 


HELD: Foreclosure of mortgage in admin- 
istrator’s favor on estate property given to 
secure loan by him to estate is not within 
statutory prohibition of administrator’s pur- 
chase of property of or claim against estate. 


Allowance to Non-supported Widow. Brooks’ 
Estate, 171 P. (2d) 724 (Cal.). 


HELD: Under statute granting allowance 
to widow during administration, mere fact of 
widowhood is not test as to right. If widow 
was, from agreement or misconduct, not en- 
titled to support of husband, no allowance will 
be made. 


Estoppel of Heir. Mezere v. Flory, 173 P. 
42d) 776, (Wash.). 


HELD: Though one is party as heir to pro- 
bate proceeding, he is not estopped from later 
claiming that property inventoried in probate 
estate actually belonged to him in his own 
right. 


Community Property. In re Monaghan’s Es- 
tate, 173 P. (2d) 107 (Ariz.). 


HELD: While probate court may upon death 
of one spouse have jurisdiction of survivor’s 
half if there are any community debts or 
rights to family allowance, it may not order 
sale of such half to pay ordinary administra- 
tion expenses. 


Validity of Charitable Trust. 
Flowers, 27 So. (2d) 667 (Fla.). 


HELD: Bequest to executor of fund to pay 
educational expenses of deserving young peo- 
ple, trust to end when fund is exhausted, is a 
charitable trust, and both sufficiently general 
and definite to be valid. 


Miller v. 


Invasion of Corpus. Woodward v. Jolbert, 
52 A. (2d) 641 (N. H.). 


HELD: Exercise of discretion where trustee 
has right to invade corpus is subject to court 
supervision but court cannot exercise such 
discretion itself. 


Division of dividend payments between in- 
come and corpus. Wehrhane v. Peyton, 52 A. 
{2d) 711 (Conn.). 


Extended discussion and detailed analysis of 
rule that persons entitled to income of trust 
funds invested in stocks are generally entitled 
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to cash dividends but not to dividends declared 
in process of liquidation or in reduction of 
capital. 


Pretermitted Spouse. Perkins v. Brown, 27 
So. (2d) 521 (Fla.) 

HELD: Where testatrix was married when 
she executed will leaving all her property to 
her daughter, this was equivalent to express 
declaration that she did not intend to make 
provision for husband by will, and her subse- 
quent divorce from and remarriage to her 
husband did not entitle him to share in her 
estate under statute relating to rights of 
pretermitted spouse on marriage after exe- 
cution of will. 


Proof of Heirship. Cone v. Benjamin, 27 So. 
(2d) 90 (Fla.). 

A controversy over an estate between the 
respective heirs of husband and wife who 
died practically simultaneously. Proof of heir- 
ship of wife’s heirs depended almost entirely 
upon truthfulness and accuracy of book of 
genealogy published prior to origin of contro- 
versy, author of which was not shown by 
any other proof than by his statements in 
book to be related to deceased. Opinion up- 
holds use of such evidence, though it admits 
its decision to be unsupported by precedent 
and contrary to principles of pedigree excep- 
tion to hearsay rule. 
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Administration of separate estate for resid- 
ual beneficiary. Hatch v. Vandiver, 27 So. (2d) 
195 (Ala.). 


Estate No. 1 had outstanding two life an- 
nuities and lump sum charge in favor of pos- 
sible unborn issue of one life annuitant, and 
owned real estate having little income and 
obsolete improvements. Estate No. 2 was that 
of residuary legatee of Estate No. 1, and 
owned modern and profitable office building, 
but one so heavily encumbered as to have de- 
faulted, and so have failed to have sufficient 
assets to set up to testamentary trusts. Same 
executor and trustee was administering both 
estates. 


Court approved plan to sell real estate of 
Estate No. 1, proceeds to be used to pay off 
mortgages on real estate of Estate No. 2. 
Income of real estate of Estate No. 2 will 
thereafter be used to pay annuities charged on 
Estate No. 1, premiums on life insurance policy 
on annuitant in amount sufficient to discharge 
lump sum charge in favor of her unborn 
issue, and balance to be treated as income 
under the testamentary trusts under Estate 
No. 2. 


Possibility of Issue. Bozza v. First Nat. Bank 
& Trust Co., 72 N. E. (2d) 51 (Iil.). 


Suit for partition and declaration of a 
trust. Bozza devised his estate to the bank 
in trust to hold same during lifetime of his 
widow, and at her death to sell the real estate 
and pay net income of trust to four chil- 
dren upon death of survivor of said children, 
fund should be distributed among testator’s 
grandchildren then living, descendants of any 
grandchild taking share which their parent 
would have taken if living. The question in- 
volved was whether a contingent remainder 
can be extinguished upon showing of physical 
impossibility of birth of any other possible 
takers. 


HELD: There is no age beyond which 
childbearing is impossible. The law recognizes 
possibility of issue in all adult women, and 
the single fact that terminates ability to bear 
children is death. (Review of authorities from 
other jurisdictions indicates that great weight 
of authority in this country is in accord.) 


Fraudulent attempt to defeat widow’s mar- 
ital rights. Wanstrath v. Kappel, 201 S. W. 
(2) 327 (Mo.). 

Aged husband suffering from heart trouble 
transferred most of his property to revocable 
trust, retaining income and making’ limited 
provisions after death for his much younger 
widow, cutting her off entirely if she remar- 
ried. 


HELD: Instrument was in fraud of widow’s 
marital rights and is set aside as to widow’s 
share. It was not necessary for instrument to 
be held void in toto, as it might be valid ex- 
cept as to widow’s rights. 
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Distribution of estate “then in hand;” amor- 
tization of bond premiums. Mercantile-Com- 
merce Bank & Trust Co. v. Morse, 201 S. W. 
(2) 317 (Mo.). 

Trustee under one paragraph of will was 
to pay beneficiary upon reaching thirty one- 
eighth of estate “then in its hands.” Following 
paragraph contained identical language as to 
age thirty-five. 

HELD: On second distribution beneficiary 
was entitled to receive only % of remaining 
estate, not % of the original estate. 


HELD. Fact that clause in will directed 
certain special types of dividends to be treated 
as income instead of corpus did not indicate 
an intent to make other encroachments on 
corpus for benefit of life tenant. Premiums on 
bonds should be amortized by semi-annual 
charges against coupon rate, no exception be- 
ing made where premium is small. Discounts 
on bonds should not be accumulated, but gain 
should be credited to corpus. Any excess of 
sale price over amortized or investment value 
should be credited to corpus. Special clause in 
the will giving trustee discretion to appor- 
tion between corpus and income applies where 
rules are not settled. So trustee has discretion 
either to amortize or not amortize bond 
premiums, but rules as to excess and discounts 
are settled. 


Vested remainder taking per capita. Roe 
v. Reddick, 42 S. E. (2d) 358 (Ga.). 


HELD: Under provision, “I give, bequeath 
and devise to my two sons, (naming them) the 
following property upon condition that said 
(named sons) shall take care and support my 
wife, *** and my daughter *** then above 
described property descend and belong to heirs 
of said (named sons)” named sons were de- 
vised life estate conditioned upon their taking 
care of and supporting wife and daughter. 

Where, at time testator devised this life 
estate, three children of two named bene- 
ficiaries were in life, language “then above 
property descend and belong to heirs” of 
named beneficiaries, established class who 
should take after expiration of life estate, and 
remainder interest vested in three children 
who were in esse, subject to be reopened to 
let in after-born children of named beneficiar- 
ies. 


Right of spouse to inherit contingent re- 
mainder. Freudenstein v. Braden, 72 N. E. 
(2d) 832 (Ill). 

Will made provision for each of three daugh- 
ters, giving them each a life interest in cer- 
tain land, “in fee to heirs of her body, or their 


. descendants, per stirpes and not per capita. 


Should my daughter at her death leave no chil- 
dren or descendants of children surviving her; 
then remainder” was to go “to my children 
then living, and to living heirs of those that 
are dead per stirpes and not per capita as 
tenants in common until death of last of my 
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daughters.” It was contended that respective 
grandchildren had vested remainder, and upon 
death of such grandchildren their fathers and 
mothers inherited from such deceased grand- 
children as heirs. 


HELD: Deceased intended each child to 
have life estate, with no power of disposition, 
fee to vest in descendant of child if one sur- 
vived mother, and in case there was no such 
child or children surviving parent’s death, it 
was then to go for life to surviving sisters, or 
to living heirs of such sisters, and upon death of 
last sister property was to be sold and proceeds 
divided among testator’s children’s children. 
Remainders were not vested. In view of pro- 
visions limiting enjoyment to persons who 
would be descendants, or at least heirs of 
blood, it would be violative of whole tenor of 
the will to hold husbands of testator’s daugh- 
ters would fall within class testator intended 
to benefit under remainder clause. 


“After-born” grandchildren. McGrede v. Mc- 
Grede, 200 S. W. (2d) 638 (Tex.). 


Testator bequeathed all his property to his 
grandchildren who “survive” him, and will 
provided that as each grandchild became of 
age he should receive his proportionate share; 
that surviving grandchildren should share 
equally that portion of any grandchild dying 
before he reached age of 21 years; and that 
he was endeavoring to preserve his property 
for his grandchildren until they reached ma- 
turity. It was contended that use of the words 
“grandchildren who survive me” limits pro- 
visions to those grandchildren living at lesta- 
tor’s death. 


HELD: It is logical to presume that testator 
expected that other grandchildren than those 
living at his decease, or at time of execution 
of will, would be born. When oldest grandchild 
reaches 21 years, then living grandchildren 
will share per capita in estate. 


Tenancy by Entirety. Stewart v. Shelton, 
201 S. W. (2d) 395 (Mo.). 


Husband and wife, owning property as ten- 
ants by entirety, made joint will to effect that 
after both were dead property should be di- 
vided between brothers and sisters of each, 
and agreed that will would be irrevocable after 
death of either. 


HELD: Such agreement was valid and was 
established, as required, by clear, cogent and 
convincing evidence. Action to declare will 
irrevocable and to set aside contrary deeds is 
upheld. 


Consideration for waiver of marital rights. 
Lane v. St. Louis Union Trust Co., 201 S. W. 
(2) 288 (Mo.). 

Testatrix executed trust, terms of which 
provided that income should be paid to her 
during her life; if her husband should survive 
her, upon receipt by trustee of lawful agree- 
ment waiving all his rights in her estate, 
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trustee should pay trust fund to husband; and 
in event he should refuse to execute such 
waiver, trust fund should be paid to her exe- 
cutor to be distributed in accordance with pro- 
visions of her will. Will provided that after 
specific devise residue should go to three sons 
of previous marriage. Years before her death, 
testator’s husband, German Army officer, with 
whom she had taken up residence in Germany 
and Switzerland, deserted her. After her death, 
husband filed such agreement with trustee and 
demanded trust fund. 


HELD: Trust instrument did not grant hus- 
band vested right in trust fund. It was an 
offer to husband that, if he survived testatrix, 
he could have trust fund if he waived his mar- 
ital rights in her estate. If at time he attempt- 
ed to waive marital rights, he had lost such 
rights because of having abandoned testatrix, 
by operation of Missouri statute, there was no 
consideration for contract. While rights of _ 
succession are governed by law of the dom- 
icile of owner at death, where such law has 
not been pleaded and proved, Missouri courts 
must apply Missouri law. 


Ancillary Sale of Property. McMillen v. 
Bliley, 177 P. (2d) 547 (Colo.). 

HELD: Where executors were given power 
of sale of realty under will admitted in Penn- 
sylvania, they could sell Colorado real property 
although administrator was there appointed 
for ancillary probate. 


Option to renew lease. Erickson v. Boothe, 
179 P. (2d) 611 (Cal.). 

HELD: Code authority to personal repre- 
sentative to execute leases has no application 
to leases executed by decedent giving option 
to lessee to renew on notice, and no applica- 
tion to probate court is necessary. 

Devise subject to Execution. McGrifT v. 
Hazle, 201 S. W. (2d) 92 (Tex.). 


Testator bequeathed one-half of his estate 
to daughter and other half in trust to his 
son. Immediately after death of testator, 
daughter conveyed her interest in estate to her 
mother in consideration of promise that her 
mother would, by will, give her all her separate 
estate. In this suit by daughter’s creditors to 
set aside deed daughter answered that on 
date of execution of deed she had no interest 
in testator’s estate as could then be reached 
by execution. 

HELD: Judgment debtor’s interest in prop- 
erty divided under will is subject to execution, 
subject to administration and provisions of 
will. Conveyance of one half in trust to exe- 
cutor for benefit of testator’s son did not 
convey daughter’s one half in trust so as to 
prevent levy of execution thereon. 

[Committee members: H. E. Chenoweth, 

Helen M. Cirese, James A. Dixon, James N. 

Frazer, Gerald Jones, Charles B. Kaufman, 

David H. Merriam, Whitney W. Merrill, 

Arad M. Riggs.] 
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Some Practical Aspects of Alterable and 
Revocable Inter Vivos Trusts in Massachusetts. 
By Mayo Adams Shattuck, 26 Boston Univers- 
ity Law Review 413 (Nov. 1946). 


This is an excellent article on the advantages 
to be gained by a Revocable Inter Vivos Trust. 
It is written by an acknowledged expert in 
the trust field and is recommended for at- 
torneys in the field of estate planning. 


Tax Questions involved on Death of One 
Partner, 47 Columbia Law Review 289 (March 
1947). 


This is a very good discussion of the prob- 
lem facing a partnership in reference to tax 
matters on the decease of one partner. Al- 
though partnerships possess many tax ad- 
vantages currently, a serious problem arises 
when there is a partnership agreement pro- 
viding for payment of a percentage of the 
profits after death (a method usually em- 
ployed to avoid crippling the remaining part- 
ners). However, court decisions since the 
change in the Revenue Act in 1934 have found 
that this is a purchase of decedent’s interest in 
the partnership and the amounts paid are con- 
sidered the price of sale and are taxed to the 
surviving partners as income with the result 
that a lone surviving partner may pay more 
in taxes than his actual distributive share of 
the partnership profits. 


State Supervision of the Administration of 
Charitable Trusts, 47 Columbia Law Review 
659, May, 1947. 


This article discusses the recent New Hamp- 
shire statute providing for the establishment 
of a Register of Public Trusts and points out 
the supervision thus given to the state, through 
its Attorney General, to supervise the admin- 
istration of Trusts affecting some part of the 
public, which the state must protect. It does 
not enlarge the common law duties of the 
Attorney General in regard to charitable 
trusts, but enables a thorough performance of 
those duties by instituting a routine method 
of acquiring information, thereby bringing to 
light dormant and mishandled trusts. 


Descent and Distribution in a Community 
Property State of Property Acquired Under 
Laws of Jurisdiction Not Recognizing Com- 
munity Property. 35 California Law Review 
121, March, 1947. 


Thisj enlightening article calls attention to 
the inequities that exist, and the need to pro- 
tect clients in planning their estates, when 
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they have moved from a common law state 
to a state having a community property law. 
Having relinquished their domicile in the 
common law state, they lose their right of 
dower and curtesy and do not acquire a com- 
munity property right in the real property 
thereafter acquired in the community property 
state. Judicial interpretation has attempted 
to read into the code an equitable interpreta- 
tion in an attempt to carry out the apparent 
intent of the legislature. One attempt by the 
Legislature to correct the inequities resulted 
in a code that was later interpreted to be 
unconstitutional in part. 


Planning and Drafting:a Will. By W. Barton 
Leach, 27 Boston University Law Review 157, 
April, 1947. 

This article is essentially for students but 
will serve as a very constructive checkup for 
young lawyers who are being trained to spe- 
cialize in probate and trust matters in the 
larger law offices. It has many constructive 
suggestions for the private practitioner and 
sets forth everything to be considered in 
drawing a will and planning an estate. 


Inclusion in Gross Estate of Trust Property 
Where Beneficial Life Interest or Possibility 
of Reversion Is Reserved in Settlor. 31 Minne- 
sota Law Review 278, Feb. 1947. 


Discussion as to whether inter vivos gifts 
made prior to March 3, 1931 wherein donor 
reserves a life interest or possibility of re- 
verter on death are taxable to donor’s estate. 
May v. Heiner holds not taxable as gift is com- 
plete when made. Subsequent cases have great- 
ly narrowed rule by holding any remote pos- 
sibility of reverter on death establishes trans- 
fer intended to take effect at death, and raises 
doubt whether May v. Heiner is still good law. 


Model Probate Code and Monographs on 
Probate Law. 45 Michigan Law Review 321, 
January, 1947. 


Article discusses the general features of 
The Model Probate Code drafted by a com- 
mittee from the Probate Division of the 
Section of Real Property, Probate and Trust 
Law of the American Bar Association and the 
University of Michigan Law School, and con- 
cludes that the Model Code presents a well 
organized, simplified process for the admin- 
istration of estates with a strong Probate 
Court and Judge with the full status of a 
trial judge of general jurisdiction. The Code 
has important changes in procedure (particu- 
larly concerning notice) .and the laws of In- 
testate Succession. 
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Releasing Powers of Appointment in Penn- 
sylvania. By Thomas L. Wentling, Dickinson 
Law Review, Oct., 1946. 


Discusses history of taxability of powers of 
appointment under Federal Revenue Acts, re- 
leases under Pennsylvania law and the possi- 
bilities with which Pennsylvania donee-tax- 
payers are confronted with both in cases 
where donee died before and after October 21, 
1942. 


Trust Devices Preventing Alienation of the 
Beneficiary’s Equitable Interest. By W. Rich- 
ard Eshelman, Dickinson Law Review, Jan., 
1947, 


Discusses attributes and alienability of equit- 
able interests, spendthrift trusts, partial spend- 
thrift trusts, support trusts, discretionary 
trusts and sole and separate use trusts, blend- 
ed trusts and other trust devices and the up- 
holding of the donor’s right of dominion over 
and disposition of his property. 


Family Income and Federal Taxation. By 
Stanley S. Surrey, The Tax Magazine 980, 
Oct., 1946. 


This article covers some ideas that very 
likely will be included in the next revenue law. 
It covers the subjects of assignment of future 
earnings, family trusts, family partnerships, 
community property and the effect in non- 
community property states. It suggests the 
use of a mandatory joint return to avoid hair- 
breadth escapes and captures in litigation. It 
states that the judicial process is not the ap- 
propriate medium and that a legislative solu- 
tion is required. 


Gift Taxes on Estates by the Entireties. By 
Montague Rosenberg, The Tax Magazine 965, 
Oct., 1946. 


This article reviews the case of Lilly v. 
Smith in 96 F (2d) 341, wherein a taxpayer 
and his wife had acquired a residence as ten- 
ants by the entireties, substantially all of the 
consideration for the purchase having been 
furnished by the husband. The court held that 
a gift tax upon the interest of the wife was 
proper. It analyzes and compares the Gutman 
and Lilly cases. It points out that a gift tax 
will be imposed on an estate by the entirety 
despite the fact that an estate tax will be 
assessed in full on the donor’s death, notwith- 
— the fact that a gift tax has been 
paid. 


Modernizing Estate and Gift Taxes. By Louis 
Eisenstein, The Tax Magazine 870, Sept. 1946. 


This article compares the present gift tax 
rate and its exemptions with the estate tax 


rate and its exemptions. It suggests that 
there should be no discrimination enabling 
him who is wise and sophisticated to pay sub- 
stantially less than him who is uninformed and 
innocent. He suggests an integration of the 
estate and gift taxes, embodying a wholesale 
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revision of the estate, gift and income taxes 
so that all three taxes would be completely 
harmonious in their treatment of gifts. 


Inter Vivos Trusts and the New Treasury 
Decisions. By Joseph S. Platt, The Tax Maga- 
zine 733, Aug. 1946. 

This is another of a series of articles that 
have been written as a result of the Treasury 
Department’s rulings following the U. S. 
Supreme Court’s decision in Helvering v. Clif- 
ford and Helvering v. Hallock. It sets up a 
hypothetical trust to which both new Treas- 
ury Decisions, T. D. 5488 and T. D. 5512 are 
applied. See also Taxation of the Income of 
Inter Vivos Trusts As Affected by T. D. 5488, 
By John E. McClure, in the same issue, The 
Tax Magazine, 722. 


How Life Insurance Helps Conserve Estates. 
By Charles A. Morehead, The Tax Magazine, 
663, July, 1946. 

This article shows the part that life insur- 
ance plays in the planning of an estate and 
how, properly. invested, it reduces the taxes 
against the estate. 


New Problems Under Sec. 126 In Income and 
Estate Taxes. By Abraham S. Gutterman, The 
Tax Magazine 633, July 1946. 


Sec. 126 of the Internal Revenue code is the 
outgrowth of the interplay between state and 
federal tax law, whereby taxpayers were able 
to avoid taxes by adopting forms and moulds 
to which general state law gave a mantle of 
immunity. This article covers the new prob- 
lems arising as to stock purchase and partner- 
ship purchase agreements on death; personal 
service partnerships; accrual of a decedent 
partner’s interest in partnership income to 
date of death; effect of transfers under Sec- 
tion 126 of income items; allowance of de- 
ductions and income tax deductions for Estate 
Tax paid on Sec. 126 items. 


The Surviving Husband and the Wiener Case. 
By Val Irion, The Tax Magazine 64, Jan., 1947. 

This article deals with only one aspect of 
the Wiener case and the Herbst case: that of 
the surviving husband. These cases both orig- 
inated in community property states. The 
article sets forth a comprehensive study of 
the equality of taxation that must be achieved 
and the duty of tax men in community proper- 
ty states in handling the estates of married 
women. 


The Widow’s Bases and the Wiener Case. 
By Val Irion, The Tax Magazine 131, Feb., 
1947. 


This article reviews the decision in the case 
of Fernandez v. Wiener, and the old rules laid 
down therein for the determination of the 
bases of the widow’s half of community prop- 
erty when the husband died after October 21, 
1942. The rulings were based specifically on 
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California and Texas law, respectively, but 
the decision necessarily will have general ap- 
plication in community property states. The 
article points out that Sec. 81l(e) (2) and 
Section 113 result in confiscation in certain 
eases and that rank discrimination is prac- 
ticed and suggests that Congress should speed- 
ily right the wrong which it committed when 
it failed to amend Sec. 113 to care for the 
new situations created by the addition of Sec. 
81l(e) (2). 


Something New In Gift and Estate Taxes. 
By Lee J. Wolf, The Tax Magazine 217, March, 
1947. 


This article deals with the extension of the 
application of gift taxes to certain divorce 
and separation settlements and the intro- 
duction of the probability of remarriage in 
connection with actuarial valuations. It con- 
siders the various court decisions on these 
points and suggests that the time has come 
when the Treasury might well give serious 
consideration to accepting the use of a lower 
and more realistic rate of interest when war- 
ranted, prescribe the use of a new mortality 
table and formally adopt the use of the Amer- 
ican Remarriage Table. 


Life Insurance and the Estate Tax. By Wil- 
liam T. Hodge, The Tax Magazine, 352, April, 
1947. 


This is an excellent article by an attorney 
for the Tax Court of the United States. It 
considers the constitutionality of Section 
811 (g) of the Code as amended, and reviews 
many cases under that section and Section 
811(c). It makes clear the duty of a tax man 
when he is considering transferred insurance 
policies and the effect that Sections 811(c) and 
811(g) will have upon the estate. 


Restrictive Stock Agreements and Estate 
Tax Minimization. By Sydney A. Gutkin and 
David Beck, The Tax Magazine 413, May, 1947. 


This article deals with the problem to be 
solved in minimizing the ultimate tax liability 
of an estate which is comprised chiefly of 
corporation stock, by a properly worded and 
effectuated stock purchase agreement, which 
supplants the fair market value of the stock 
at the date of decedent’s death with an as- 
sumedly lower figure determined by reference 
to the stock purchase agreement. Contains a 
good review of recent cases. 


A Tax Guide For Estate Planning. By Sol- 
omon §8. Mandell, The Tax Magazine 417, May, 
1947. 


This article is a definite “must.” It covers 
every conceivable angle for tax saving devices 
in planning an estate and also warns that 
these tax saving suggestions should be con- 
sidered only to the extent that they are con- 
sistent with the client’s personal situation, so 
that the “tail” will not “wag the dog!” 
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Some Federal Tax Aspects of Will Drafts- 
manship. By Henry L. Shepherd and Irving 
Pruyn, The Tax Magazine 433, May, 1947. 


This is an excellent article on tax saving 
devices to be considered in drawing a will, 
particularly through apportionment by the 
testator and by tax free powers. It points out 
that when a trust is created under a will 
lower income taxation results from splitting 
the income between the trust and the bene- 
ficiary. 


Protecting the Family Through Estate Plan- 
ning. By George E. Cleary, The Tax Magazine 
453, June, 1947. 


This article is a comprehensive study of 
the present day problems in Estate Planning, 
with clear mathematical computations illus- 
trating the results obtained by different 
methods. It reviews the Astor case and Den- 
niston case, pointing up the contrary view in 
each. It also reviews other decisions of the 
Court dealing with various questions that 
must be met by the attorney planning an estate 
for his client. Should be read. 


Avoidance of Double Death Taxation of Es- 
tates and Trusts. By Abraham S. Guterman, 
95 Univ. of Pennsylvania Law Review 701, 
June, 1947. 


The author points out methods of avoiding 
double taxation which might be imposed by 
several jurisdictions on the basis of either 
(a) domicile, or (b) situs of property. 


Administration of Partnership Estate in 
Washington: Probate Code v. Uniform Part- 
nership Act. By John McSherry, Jr., 22 Wash- 
ington Law Review 35 Feb., 1947. 


The Partnership Act should be held to im- 
pliedly repeal the partnership provision of the 
Probate Code since the two are fundamentally 
irreconcilable, but due to the policy which 
opposes repeals by implication such result is 
not certain. The most satisfactory solution 
would be by legislative enactment making the 
partnership act controlling, but at the same 
time further defining the rights and duties 
of the surviving partner in winding up the 
partnership’s affairs. 


Life Tenant’s Right To Testamentary Trust 
Income Earned During the Period of Admin- 
istration. By Thomas C. Gordon, Jr., 33 Vir- 
ginia Law Review 368, May, 1947. 


The English rule, that the life tenant is en- 
titled to income earned after death of T from 
the net or clear residue of the estate, is the 
prevailing American view. The court in the 
Rosenberger case stated that it was following 
this rule but held the life tenant not entitled 
to income accruing between qualification of the 
personal representative and six months there- 
after. Six months is not the Virginia period 
of administration. To clarify the Virginia law 
the author proposes a statute adopting the 
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Massachusetts rule to the effect that the life 
tenant gets the income earned on the gross 
or undisputed estate from the date of T’s 
death, deeming this rule simpler and more in 
accord with T’s wishes than the English rule, 
which is at present the law of Virginia in 
name, but not in practice. 


Executor’s Commission on Intangibles Dis- 
tributed in Kind. By Florence Walker, 32 Vir- 
ginia Law Review 1205, Nov., 1946. 


The “reasonable compensation” mentioned 
in the Virginia statute has been a wellspring 
of litigation, and the author urges that the 
Supreme Court of Appeals establish a usual 
rate as a guide in this type of case. She also 
suggests that the court should reverse its 
holding, that an executor should receive no 
compensation for disposing of specific devises 
and allow the same rate as established for the 
distribution of intangibles in kind. 


“The Happy Hunting Ground of the Internal 
Revenue Bureau.” By James F. Thornburg, 22 
Notre Dame Lawyer (237), ‘March, 1947. 


The author presents a humorous but trench- 
antly critical appraisement of the federal 
estate tax and concludes that it is an instru- 
ment of social adjustment rather than one of 
revenue production. There is appended a 
sample form of will designed to avoid the 
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taxation pitfalls which await the unwary will 
draftsman. 


Partnership Business Insurance, 22 Notre 
Dame Lawyer 343, March, 1947. 


Discusses the advantages of mutual life in- 
surance policies on the lives of business part- 
ners as a means of avoiding the financial chaos 
frequently attendant upon partnership disso- 
lution due to the death of a partner. It anal- 
yzes such agreements in the light of the ap- 
plicability of the federal estate tax to the pro- 
ceeds. 


The Accumulation Provision in the Proposed 
Estates Act of 1947. By Philip A. Bregy, 95 
University of Pennsylvania (No. 2) 144, Dec., 
1946. 

An analysis of proposed Pennsylvania statu- 
tory amendments, subsequently adopted, the 
article stresses that the new legislation is 
perhaps the most modern attempt to clarify 
and modernize the problem of the validity of 
income accumulation provisions of trusts. 


Do Present Day Conditions and Modern 
Draftsmanship Imply a New Theory of Trust 
Management? By Mayo A. Shattuck, The 
Trust Bulletin, March, 1947. 

A long but very interesting article review- 
ing the beginning of trusts, when to draw a 
trust instrument was a simple matter, up to 
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the complexities existing today. The writer 
urges a reinvigoration of the old theories and 
an admission into our formula of practice of 
the new and powerful factors which charac- 
terize our age. He concludes with the sentence, 
“The Promised Land lies somewhere ahead, and 
belongs, as always, to him who greatly dares.” 


Fifty Years of Trust Law. By Austin W. 
Scott, The Trust Bulletin, April, 1947. 


An excellent article on the development of 
the law of trusts during the last fifty years by 
a leading authority in the field. 


Current Conditions Affecting Investment of 
Trust Funds. By Dr. Marcus Nadler, The Trust 
Bulletin, Vol. 26, No. 6, Feb., 1947. 


This is a comprehensive article setting forth 
how beneficiaries have suffered since the in- 
flationary trend has set in and the value of 
the dollar has been cut in half, particularly 
when the trustee is restricted in his invest- 
ments to the purchase of legal obligations, 
namely bonds and mortgages. He points out 
that it is unwise on the part of the grantors 
or testators to restrict trustees to the acquisi- 
tion of legal obligations only. The real value 
of the estate must be considered because the 
life tenant may suffer unduly when the 
intent was to provide for such life tenant. It 
also suggests absolute discretion in the trustee. 


Reappraisal of the Revocable Trust. By Ed- 
ward C. King, The Trust Bulletin, Jan., 1947. 


This article reviews the recent decisions by 
the courts of highest jurisdiction in the var- 
ious states and points out that the trend of 
decisions, particularly the decision of Bolles 
v. Toledo Trust Co., 144 Ohio St. 195, is most 
alarming from the corporate fiduciaries point 
of view. It compares the Michigan view, which 
goes all the way in upholding a revocable trust 
inter vivos. The trend is away from artifice 
and toward reality. Courts are likely to re- 
gard a power of revocation as equivalent of 
ownership. It points out that if the revocable 
trust is to be preserved in a form which makes 
it effective after death, settlors, trustmen and 
lawyers will have to exercise great discretion 
and wise discrimination in the time and man- 
ner of its use. 


Taxation of Survivors’ Annuities When Paid 
Under Pension Plans. By Weston Vernon, Jr., 
The Trust Bulletin, Nov. 1946. 


In view of the hundreds of pension plans 
that have been installed by corporations, this 
is a very interesting article. It brings out 
that an employee beneficiary has been found 
to be liable for both estate and income taxes 
on the same funds and also when a beneficiary 
elects to take a reduced monthly payment 
upon retirement so that his surviving spouse 
may receive annuity payments until her death 
that it is also subject to gift tax. The Amer- 
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ican Bankers Association has proposed an 
amendment to the Federal Income Estate and 
Gift Tax Laws providing that the value of 
the pension benefits to which a survivor-bene- 
ficiary is entitled shall not be subject to estate 
tax; and payments of death benefits paid to 
employee’s designated beneficiary shall not 
be subject to estate tax. The amendment also 
proposes many other tax reforms. 


Community Property Tax Problems. By 
Walter L. Nossaman, The Trust Bulletin, Oct. 
1946. 


This is an excellent article, particularly with 
reference to the recent decisions in the Wiener 
and Rompé#l cases. The author points out the 
trend of the court as expressed in a separate 
concurring opinion (the Supreme Court’s de- 
cision being unanimous) and warns that 
Representatives in Congress of non-commun- 
ity property states might well ponder the 
utterance. He summarizes very clearly the 
estate tax situation and joint tenancy rule as 
sublimated by the community property rule. 
He points out the income tax factors, citing 
the various decisions that have brought the 
law to its present form and shows the prob- 
lems that arise when separate property has 
been commingled with community property. 


Should Trust Companies Encourage or Dis- 
courage Co-Trusteeships? By Leroy B. Staver, 
The Trust Bulletin, Sept., 1946. 


This is an interesting article by a trust 
company official on the question of a trust 
company having complete control with no in- 
terference from a professional or family co- 
trustee. The writer suggests that the trust 
instrument should be so drawn as to provide 
that the corporate trustee should keep pos- 
session of the assets, should keep the books, and 
collect the income and principal payments. He 
also suggests that the individual trustee’s 
duties should be limited to participation in 
the investment supervision, or the real prop- 
erty management and that in the event of dis- 
agreement, the decision of a designated trustee 
should govern and that the other should be 
under no liability for abiding by that decision. 


Advantages of Holding Trust Assets in Name 
of Nominee. By Robert W. Sprague, The Trust 
Bulletin, Oct., 1946. 


This article sets forth that the objective of 
a bank or trust company when acting in a 
fiduciary capacity, is to provide efficient ser- 
vice and adequate safeguards in the manage- 
ment and distribution of property and sug- 
gests that the estate is saved much money 
which would have to be expended for manage- 
ment when the fiduciary is forced to comply 
with the common law rule requiring so much 
documentary evidence. If a trust or will is 
carefully drawn it will carry a provision giv- 
ing the fiduciary authority to register secur- 
ities in the name of its nominee. It suggests 
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that the partnership type of nominee as having 
many advantages over individual nominee, who 
may die or become disqualified or disabled. It 
suggests that there should be supporting leg- 
islation. 


Why Some Fiduciary Tax Returns Are Be- 
ing Filed On a Fiscal Basis. By John E. Wil- 
liams, The Trust Bulletin, Jan., 1947. 

An excellent article in reference to the ad- 
vantages to be gained by those trusts which 
can be handled on a fiscal year basis, particu- 
larly as to the spread of work by a properly 
organized part-fiscal year plan, giving the 
tax staff twice as long to do its fiscal work. 
He also points out the benefits to the bene- 
ficiaries who have their tax information well 
in advance of January 15th each year. 


Coordinating Insurance and General Estate. 
By Benjamin M. Becker, 83 Trusts and Estates 
33, July, 1946. 

The author points out the eneiitan and 
necessity of coordinating trusts with well ad- 
vised insurance program and suggests many 
alternative methods of handling insurance 
funds in connection with trust provisions in a 
will or trust. 


Pension Trust Taxation from Employee’s 
Viewpoint. By Francis J. Amer, 83 Trusts and 
Estates 65, July, 1946. 

Author points out the tax consequences of 
pension trusts to employees, discussing par- 
ticularly the tax consequences of contributions 
for life insurance, distributions which may be 
taxed by the capital gains tax method or the 
annuity tax method and of distributions on 
retirement, termination or death. 


Estate Objectives vs. Tax Saving. By Heman 
T. Powers, 83 Trusts and Estates 139, Aug., 
1946. 


The author emphasizes the importance of 
estate analysis as distinguished from tax sav- 
ing features, in order to disclose factors which 
are adverse to the purchasing power of the 
estate and in order to plan procedures designed 
to eliminate such adverse factors. 


Trust Investment Under Revolution. By 
Henry L. Greer, 83 Trusts and Estates 171, 
Aug., 1946. 

The author analyzes the policies of a trustee 
which should control the making of investments 
in periods of radical change in social and 
economic standards in order to compensate for 
loss of some fundamental safety factors. 


The New “Hallock” Regulations. By Leon B. 
Brown, 83 Trusts and Estates 227, Sept. 1946. 
The author analyzes the effect of the new 
regulation by the Treasury Department limit- 
ing the effect of the Hallock decision. This 
regulation (T. D. 5512), completely revised 
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regulation 105, Sec. 81.17. The author feels 
that this has clarified the situation under the 
Hallock case. 


Discretionary Trust Powers. By Leo A. 
Steinhardt, 83 Trusts and Estates 260, Sept., 
1946. ; 

The author analyzes the various types of 
discretionary trust powers, including those 
relating to management; relating to income 
and principal, and relating to the trust rela- 
tionship itself and discusses the policy for 
exercise of such discretionary powers. 
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Suggestions for Drafting Trusts. By R. M. 
Alton, 83 Trusts and Estates 392, Oct., 1946. 


The author discusses various provisions 
which are customarily considered in connec- 
tion with the drafting of trusts, including ex- 
culpatory clauses, powers of investment, real 
estate powers, powers to make advances, 
powers to register securities in name of nom- 
inee, power to hold the trustee’s own stock and 
similar matters. 


Taxation of Incomes Under T. D. 5488. A. 
James Casner, 84 Trusts and Estates 233, Feb., 
1947. 


The author discusses at some length the 
significance of the proposed amendments to 
the Regulations dealing with the doctrine of 
the Clifford case, which were first promulgated 
in the proposed amendment T. D. 5488 on Jan- 
uary 28, 1947. The author discusses what 
trustees and beneficiaries should do in the light 
of this proposed amendment. 


Repeal the Federal Estate Tax. By Roy C. 
Osgood, 84 Trusts and Estates 246, Feb., 1947. 


The author advocates the repeal of the 
Federal Estate and Gift Taxes and the return 
of these sources of revenue to the State Gov- 
ernments. He deplores the adverse effects of 
the present system upon fiscal policy of the 
States, the economics of business and of Amer- 
ican families. In the absence of such a radical 
change he suggests a return to the rates of 
the 1926 Estate Tax. 


Control of Charitable Trusts. By Ernest R. 
D’Amours, 84 Trusts and Estates 345, March, 
1947, 


Starting with the challenge in Professor 
Scott’s work on “Trusts” (Section 391), sum- 
moning Attorneys General to perform their 
function as to the constant surveillance of 
charitable trusts, the author in an address 
before the National Association of Attorneys 
General points out the responsibility of the 
Attorneys General, and the great service to 
the community in supervising the proper func- 
tioning of charitable trusts for the benefit of 
the community at large. 


Support Claims of the Wife and the Spend- 
thrift Trust Interest of the Husband-Bene- 
ficiary. By John L. Bigelow, Dickinson Law 
Review, Oct., 1946. 

In Pennsylvania spendthrift provisions in 
trusts are of no avail against claims for sup- 
port by deserted and neglected wife and chil- 
dren. Also discusses alimony cases and resident 
and non-resident claimants. 
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Valuation of Stock Subject To Restrictive 
Agreement for Federal Estate and Gift Tax- 
ation. 60 Harvard Law Review 123, Nov., 1947. 


A good discussion of the tax problem on 
stock subject to a restriction, setting forth 
excerpts from various cases and showing that 
the valuation of stock subject to a restrictive 
agreement is mainly a question of fact and not 
of formula. 


Class Gifts—Effect of Failure of Class Mem- 
bers To Survive the Testator. By A. James 
Casner, 60 Harvard Law Review 751, May, 
1947. 

This is an excellent article on the problems 
arising from poor draftsmanship of a will 
when a legacy is left to a “class” and a member 
of that class predeceases the testator. The 
author points out the various dispositions that 
have been made of such legacies. He discusses 
the lapse statute. The author isolated only 
one problem of a class legacies for general 
discussion — the effect of the failure of a 
beneficiary to survive the testator, but he 
calls attention to many others. 


Right To Maintain Action For Breach of 
Trust After Transfer of : Beneficial Interest. 
59 Harvard Law Review 1287, (Oct., 1946). 


A most interesting article on a recent group 
of cases, raising the discussion whether an 
assignee of the interest of a trust beneficiary 
may enforce rights of action existing against 
the trustee for wrongs committed before the 
assignment. The cases involve not the family 
trust but two specialized fiduciary relation- 
ships which are similar in substance, i.e., re- 
lationship between holders of corporate bonds 
and the trustee of property pledged to secure 
the bonds and between holders of certificates 
of participation in a mortgage and the issuing 
mortgagee. When a breach of trust is not dis- 
covered until after a subsequent transfer of 
the securities, the problem arises whether 
the transferor or transferee may compel the 
trustee to account for the breach. The writer 
concludes that on occasions when the New 
York rule (where the majority of these cases 
have been. decided, and which frees the trustee 
from liability) has been subject to judicial 
analysis, it has met with uniformly unfavor- 
able reception and suggests that legislative 
action alone can not effectively change the 
New York rule. 

[Committee members: Walter M. Bastian, 
Henry H. Benjamin, L. W. Birmingham, How- 
ard F. Burns, George I. Devor, Frank S. Gin- 
nocchio, John C. Hoyo, George H. Rosenstein, 
Horace Van Valkenburg.] 
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TRUST AND BANKING HIGHLIGHTS 


of the 73rd Annual Convention of the 
American Bankers Association 


OLLOWING the preliminary meetings 

of well over a score of policy com- 
mittees, the general sessions of the Amer- 
ican Bankers Association played to full 
houses of approximately 4,000 registered 
members and their wives with addresses 
on the broader questions of financial man- 
agement, national affairs and public re- 
lations. The current and prospective posi- 
tion of the dollar occupied a prominent 
place in the formal addresses, with the 
shadow of world food shortages taking 
the place of former shades of depression, 
government spending, war and its unfin- 
ished readjustments. 

The Trust Division meeting, held con- 
currently with that of the National Bank 
division featuring a speech by Beardsley 
Ruml on “The Debt, the Budget and 
Taxes,” attracted some 200 delegates to 
hear a well-selected panel of speakers on 
the topic: “What the Trust Department 
Means to Our Institution.” 


The conclusions of all five speakers, 
from each of the five geographic parts of 
the country emphasized two things: that 
geography makes but minor differences in 
the important issues of trusteeship, and 
that trust services have attained greater 
stature publicly, and in their own bank- 
ing households as stable earners, ce- 
menters and originators of customer rela- 
tionships and cooperators in developing 
well-rounded financial service. 


The elections brought to the presidency 
of the Trust Division a son of the Far 
West, Robert M. Alton, vice president 
in charge of the trust department of the 


United States National Bank of Portland, 
Ore. “Bob” Alton, Montana born, grad- 
uated with a law degree from the Uni- 
versity of Michigan and first practiced 
law in Portland until his overseas service 
with the AEF in World War I. Since then 
he has been with the United States Na- 
tional, except for another tour of duty in 
World War II, returning as Lt. Col. Alton. 


Harry M. Bardt, a native New Yorker, 
now vice president and trust officer of 
Bank of America, N. T. & S. A. in Los 
Angeles, and a noted tax authority, was 
elected vice president of the Trust Di- 
vision. Placed in line for the 1949 presi- 
dency was John Remington, vice president 
of Lincoln Rochester Trust Company of 
Rochester, N. Y., who was elected chairman 
of the executive committee. 
Evans Woollen, Jr., the retiring president 
of the Trust Division and president of the 
Fletcher Trust Company of Indianapolis, 
was elected vice president of the entire 
Association, putting him in line for the 
presidency in 1948. 
Members elected to the new (1950) class 
of the Trust Executive Committee are: 
Richard Chapman, Merchants National 
Bank of Boston 

Thoburn Mills, National City Bank of 
Cleveland 

Frank Schmidt, California Trust Co. of 
Los Angeles 

W. J. Thomas,. Detroit Trust Co. of 
Detroit 

Joseph White, Mercantile-Commerce 
Bank & Trust Co. of St. Louis. 
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Summarizing the consensus of the 
Trust session, it can be remarked that 
the growth and stability of corporate and 
personal trust earnings, plus the fine 
public and customer relations job that 
most trustmen have done, have finally 
found their deserved recognition among 
the more alert top executives of banks, 
more and more of whom have come to that 
position by the trust route. Instead of a 
necessary problem-child and mystery, or 
baby-sitter for bank troubles, the trust 
department was presented by four bank 
presidents and one vice chairman of the 
board, as: 


“Bread-and-butter” earner 

Substantial developer of bank business 

Fine training ground for executives 

Growing provider of profits 

Excellent retainer of bank customers 

Desirable community service 

Major public relations arm of banking 

Democratizing influence through pen- 
sions 

Valuable competitive aid 

Essential to complete property manage- 
ment and financial service. 


It might also have been remarked that 
trust officers and staff provide about the 
most humanizing and personalized influ- 
ence of any financial relationship. Per- 
haps it is a bit of wish-thinking, but pos- 
sibly there was less emphasis on the “De- 
partment Store of Finance” salesmanship 
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angle, and more on the well-rounded ser- 
vice to one’s neighbors that characterized 
this meeting. 

The talks on “What the Trust Depart- 
ment Means to Our Institution” were of 
such calibre that they would have had 
far more effect if delivered before a gen- 
eral session of commercial executives. 
There is a coziness about talking in a phone 
booth, but the points the speakers brought 
out deserved to be recorded on the other 
3700 bank executives. 

Mr. Woollen reported that the Division, 
acting for 2,800 trust institutions, had 
cordial relations with 28 insurance-trust 
councils, governmental supervisory au- 
thorities, and attorneys. He referred to 
the national survey by the Committee on 
Trust Information showing that 54% of 
all trust funds had annual income of less 
than $1,200, and less than 3% of the 
144,081 trusts reported had income over 
$25,000. Trustmen are being asked to con- 
duct probate court surveys in a number 
of cities this fall, which should yield good 
comparative data. 

Revision of trust fee schedules to em- 
brace annual charges on principal as well 
as income are being extended, and the 
Committee on Operations is reported work- 
ing on a Trust Operating manual, in- 
ternal audit directors’ and investment re- 
view procedures and old records disposi- 
tion. The Committee on Taxation is also 
reported to be working on legislation af- 
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PANEL WHICH DISCUSSED, “WHAT THE TRUST DEPARTMENT 
MEANS TO OUR INSTITUTIONS’ 


Left to right: 


Clarence R. Chaney, vice chairman of Board, Northwestern 


National Bank, Minneapolis; John H. Evans, President, McDowell National 
Bank, Sharon, Pa.; John M. Wallace, President, Walker Bank & Trust Company, 
Salt Lake City; John A. Alfriend, President, National Bank of Commerce, 
Norfolk, Va.; William L. Kleitz, President, Guaranty Trust Company of New York. 
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fecting powers of appointment before 
expiration of the July 1, 1948 deadline. 

In the Trust meeting panel, William 
Kleitz, president of Guaranty Trust Com- 
pany of New York, stressed the compli- 
mentary nature of trust and banking 
services, but cited the effect on bank 
relations with a corporation where its 
stock was sold out of nominee account, 
albeit in custody accounts. Their trust 
department does, he remarked, benefit 
customer relations and add materially to 
profits. 

John Evans, president of McDowell Na- 
tional Bank in Sharon, Pa. (a town of 
26,000) with a trust department of over 4 
million assets, reported profits in every 
one of its 24 years except the first. As a 
proponent of cost accounting, his com- 
ments on the elusiveness of profits are 
most pertinent: 


“Tf, because of our zeal for new business, 
or because of the pressure of competition, 
we pay too high a price either by reduced 
fees or unethical considerations, we can 
expect only unsatisfactory results: First, 
by way of insufficient net earnings; and 
second, by the sacrifice of essential prin- 
ciples which will adversely affect the stand- 
ing and reputation of our institution.” 


Mr. Evans, speaking with the knowledge 
of a former trust executive, further re- 
marks that the trust officer must be recog- 
nized as a senior official because “the 
public confidence can be no greater than 





Satisfied With 
Trust Earnings? 


Trust Officer of one of New York’s 
leading banks has turned many old 
unprofitable accounts into profitable 
ones, is bringing in effective profitable 
accounts and has assisted in creating a 
large reservoir of potential profitable 
accounts. He is experienced in all 
phases of estate and trust administra- 
tion, investments, taxation, estate 
planning and new business develop- 
ment. He desires to do estate and trust 
work for which he is peculiarly quali- 
fied for a bank in a smaller city. 


Interested? 


Address: Box S-1-3, TRUSTS and ESTATES 
50 East 42 St., New York City 17 
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our own.” He has found that the fiduciary 
relations with the local public have 
brought the bank to favorable attention of 
subsequent users of savings, mortgage and 
loan departments. 


Trust departments are due to grow in 
importance in Western banks, although 
they are already regularly returning their 
share of earnings in the 12th. Federal Re- 
serve district, according to John Wallace, 
president of Walker Bank & Trust Com- 
Company of Salt Lake City. His own trust 
department has returned a net income in 
each of its 25 years of existence, and over 
the past ten years has furnished close to 
10% of entire net bank earnings, even 
with the more than doubling of deposit 
totals. 


The cash trust balance is “a most ac- 
ceptable figure” even though accounts are 
closely invested, and by also bringing 
customers into other departments, the 
trust side is “the bank’s best customer.” 
Mr. Wallace sees a wider acceptance of 
trust service as problems of property pre- 
servation mount, since “trust departments 
have succeeded in developing many labor 
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and time saving devices. These methods per- 
mit them to handle both the mechanics and 
management problems of property on a 
much more economical basis than is avail- 
able to the individual property owner or ad- 
ministrator.” 


Carrying on the success story, through 
application of support from the top, John 
‘Alfriend, president of National Bank of 
Commerce of Norfolk, cited the increase 
of more than $22 million in trust assets 
due to building first of a competent staff, 
followed by an adequate publicity pro- 
gram and full officer solicitation, and be- 
hind this an attitude of service which 
would popularize both the trust depart- 
ment and the bank. 


To sell first its own directors, one was 
invited each month to serve as a visiting 
member of the trust committee. Enthusi- 
asm this generated was equalled by com- 
. mercial officers on finding they had some- 
thing their customers liked to talk over 
with them, and which gave them greater 
opportunity to be of personal service. The 
resulting human interest angles proved a 
wekcome variant to “such drab subjects 
as interest rates.” 


Mr. Alfriend related his trust depart- 
ment’s adoption of the “prudent man rule” 
as the only policy which placed bene- 
ficiaries’ comfort first, paid off in appre- 
ciation, prestige, stimulation of directors’ 
activity and in dollars and cents. It was 
first necessary, under Virginia laws, to 
put a brief before the Comptroller of the 
Currency’s office which “received their 
blessing.” As Mr. Alfred concluded: 

“The operation of a trust department 
completes the perfect banking cycle — first, 
parents banking with the commercial de- 
partment, later on their children dealing 
with the trust department and, still later, 
these same children, now grown, carrying 
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on their business, personal and estate af- 

fairs with both the commercial and trust 

departments.” 

“Commercial department officers of all 
our offices have, for several years, directed 
more new trust business to us than we 
have gained from any other source,” ac- 
cording to Clarence Chaney, vice chair- 
man of the board of the Northwestern 
National Bank of Minneapolis, with its 
multiple branches in the midwest. In 
return he noted the return flow from trust 
contacts, including those with corporation 
executives growing out of investment field 
trips. Also “some of the highly specialized 
phases of trust work make the department 
an excellent training ground for certain 
men to be employed throughout the bank. 
Plans are now being made to take even 
greater advantage of this opportunity.” 

Unique is the “trust month” program: 
“To guard against any likelihood of lag- 
ging cooperation, the month of November 
is designated as “Trust Month” and de- 
voted to various methods of keeping the 
matter uppermost. It is kept clear of all 
other forms of bank-wide promotion,” Mr. 
Chaney remarked. While trust earnings 
here, as they are generally, are small in 
comparison with total bank earnings, “they 
are of the bread-and-butter variety, stead- 
ily increasing through good years and 
bad, not subject to fluctuations in deposits 
or employment of capital.” 


Pacific Coast Trust Conference 


HE twenty-first Pacific Coast and Rocky 
Mountain States Regional Trust Con- 
ference being held on October 22, 23, and 24 
in San Francisco, by the Trust Division of 
the American Bankers Association features 
a panel discussion on “The Duty to Consider 
the Purchasing Power of the Income Pro- 
duced and Distributed to Beneficiaries.” 
The program includes addresses on The 
Investment Outlook, Trust New Business 
Development, Taxes Affecting Trusts and 
Estates, How to Develop the Trust Market, 
Costs and Charges, Real Estate as an In- 
vestment, Trust Department Personnel 
Problems, Operation of Business Enter- 
prises as Executor and Trustee, and Twen- 
ty-Five Years of the Trust Business on the 
Pacific Coast. The convention will be report- 
ed in the next issue. 


FoR KINDNESSES to his employer, chauffeur 
James Mattalina was willed the greater part 
of the estate of Miss Anna Craig. His share 
is estimated at $100,000. 





— WHERE THERE’S A WILL — 


IORELLO H. LaGUARDIA, three-time 

Mayor of New York City and former 
Director of UNRRA, left his estate, formal- 
ly recorded at over $20,000, to his wife. He 
made no provision for his two children be- 
cause he felt that his wife would deal with 
them “wisely and fairly.” If Mrs. LaGuar- 
dia had predeceased him, there was a pro- 
vision creating a trust of the estate for the 
children. 

It was his wish, though not binding upon 
the trustees, that the fund be administered 
“with a view to the best development of my 
children’s character, mind and body during 
the formative years rather than conserva- 
tion or accretion of principal or income for 
payment over at majority.” The trustees 
were given virtually a free hand in invest- 
ments except that not more than $5,000 
could be invested in any one security issue 
or investment trust. 

In addition to his wife, sister-in-law and 
a judge whom he appointed as executrix 
and trustees, respectively, Mr. LaGuardia 
named Guaranty Trust Company of New 
York as contingent trustee. 


* * * 


INA MILLER EDISON, widow of the 
late inventor, gave to each of her 
three children, Charles, Theodore and Made- 
leine, 850 shares of preferred stock of 
Thomas A. Edison, Incorporated. To the 
two sons she left 15,000 common shares. 
Two thousand shares of preferred stock are 
to be held in trust for the use of Madeleine. 
Upon her death, one-half is to be continued 
for the benefit of her husband. The other 
half, as well as the husband’s share, upon 
his death, is to be divided among Made- 
leine’s children. The share of each child un- 
der 30 at the time of Mrs. Edison’s death, is 
to be in trust until such child reaches 30, 
and then delivered to said child. Outright 
shares are to be distributed to each child 
over 30, each child not yet born at Mrs. Edi- 
son’s death, and to issue, collectively, of any 
child who dies before reaching 30. 
Additional shares are left in trust for 
certain grandchildren until they reach 40, 
when they will be entitled to the fund. As 
each reaches 35 he is entitled to one-half the 
fund. Similar trusts are established for 
nieces and nephew until the age of 35. 


Bequests totalling $75,000 are made to 
four charitable organizations. The three 


children, who receive the rest of the estate, 
are given $32,000 with a request that this 
sum be distributed in accordance with a 
memorandum left with the will. 


The executors and trustees are son 
Charles, a lawyer and National State Bank 
of Newark, N. J. 


* * * 


ILLIAM J. LYSTER, retired Colonel, 

developer of the “Lyster Bag” for 
sterilizing water, directed that one-sixth of 
the net income of his estate be paid to his 
sister for life and one-sixth to his brother. 
Two-sixths will be distributed to his daugh- 
ter for the maintenance of his granddaugh- 
ter until she reaches 18. After the death of 
the sister and brother, five-sixths of the in- 
come will go to the granddaughter between 
ages 18 and 30. 


All the rest of the estate is bequeathed, to 
American Security and Trust Company of 
Washington, D. C., which is also executor, 
for the benefit of members of Col. Lyster’s 
family. The executor and trustee are per- 
mitted to hold or invest in property and se- 
curities which are not of the character ordi- 
narily permissible for trust investments. 


In Memoriam 


E. C. BOARDMAN, assistant vice president 
in charge of the trust real estate and real 
estate loan division of the SECURITY-FIRST 
NATIONAL BANK of Los Angeles, a member 
of that institution 25 years. 


ROBERT B.. NEWELL, president of the 
Hartford (Conn.) National Bank & Trust 
Co. 


CHARLES M. PRESTON, chairman of the 
board, and J. E. HARRIS, executive vice 
president, Hamilton National Bank of Knox- 
ville, Tennessee, died within a little more than 
24 hours of each other early in September. 


THE GREENWICH (CONN.) TRUST COMPANY was 
named by the probate court to administer the 
estate of Andrew Yakuta, a position that had 
been sought by the Government of Russia 
where the deceased’s only survivors live. His 
estate amount to $12,800 in cash and bank 
deposits. 


RUSSELL A. GILLS, secretary of the Virginia 
Trust Company, Richmond, inherited the es- 
tate of Mrs. C. W. Boissieux, valued at about 
$11,000. He had helped her for many years in 
banking affairs. Mr. Gills was named as exec- 
utor but renounced the appointment in favor of 
the trust company. 





This is the first of a series of articles by Mr. Laikin on the problems 


(and their solution) created by the death of a sole proprietor, a partner 
or a stockholder in a close corporation. Mr. Laikin is engaged in the prac- 
tice of tax law in Milwaukee and Chicago. He was formerly a Special 
Assistant to the Attorney General of the United States handling gov- 
ernmental tax problems and litigation for the Tax Division of the 
Department of Justice, Washington, D. C. He has written and lectured 
extensively on estate planning, business and life insurance arrangements 
and tax matters generally. He is a member of the Bars of Wisconsin, 
Illinois, the District of Columbia and the United States Supreme Court. 


—Editor’s Note. 


EATH is probably as great a scourge 
of business as bad management, in- 
solvency and bankruptcy. Few business men 
recognize that they must plan for death as 
well as for life. The sole proprietor, the 
partner and the member of a close corpora- 
tion are vulnerable. Death respects neither 
man nor his business. 


Death brings with it the need for cash 
to pay probate costs, debts and obligations, 
and estate, inheritance and income taxes. 
Frequently, valuable business enterprises 
are dissolved or sold at a loss in order to 
raise money wherewith to meet these press- 
ing death charges and taxes. The New York 
Yankees were reputedly sold for several 
million dollars less than their appraised 
value because owner Ruppert’s estate did 
not have enough cash to pay transfer costs. 

The interests of surviving business asso- 
ciates may also be jeopardized. The continu- 
ity of management and the very existence 
of the business structure may be at stake. 
Planning is thus as important for the sur- 
vivors as for the departed. 


Sole Proprietor Vulnerable 


HE sole proprietorship is perhaps most 

vulnerable. It is a one man business. 
Upon death the business becomes part of 
the estate and falls under the control of the 
probate court. Usually it will be sold or 
liquidated as rapidly as possible. Since the 
death of the guiding spirit necessarily ad- 
versely affects management, continuation 
and value, a forced sale of the business fre- 
quently takes place at a most_disadvantage- 
ous time. Only a fraction of its true value 
may be realized. The value of the good will 


The author gratefully acknowledges the invaluable as- 
sistance of his associates, Leo R. Lichter and Myron L. 
Gordon, of the Milwaukee Bar in the preparation of these 
articles. 








may be lost. Moreover, a prosperous and 
thriving business representing the effort of 
a lifetime may be destroyed. The surviving 
wife and family may be deprived of secur- 
ity and regular income. 


There are steps that might be taken to 
forestall such situations. The sole proprie- 
tor might, through an appropriately drafted 
will, make it possible for his executor to 
carry on the business until an advantageous 
sale or other suitable arrangements are 
made. The executor’s major problem would 
be one of procuring suitable management. 
But, even if the managerial difficulty were 
overcome, the executor’s need for large 
sums of cash with which to pay death 
charges and taxes might nevertheless force 
an early liquidation or sale. In some cases, 
the surviving members of the family might 
take over and operate the business. If fam- 
ily dissension can be averted and if the 
wife or children have sufficient ability, 
training or inclination, a valuable business 
might be saved, provided that adequate 
planning for the payment of death charges 
and taxes has taken place. 


Sometimes arrangements with key em- 
ployees can be made to assure business con- 
tinuity. The employees might be given an 
interest in the business during lifetime 
either through the formation of a partner- 
ship or corporation. This step would be im- 
plemented by an agreement to purchase the 
sole proprietor’s interest at death. An 
agreement without a transfer of interest to 
employees during lifetime might be equal- 
ly effective. Either method facilitates the 
retention of valuable and experienced em- 
ployees. Even if a member of the family as- 
sumes active control, the retention of expe- 
rienced employees is of vital importance. 
Such programs must also, however, be 
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coupled with adequate provision for cash 
for death charge purposes. 


Partnership Headaches 


HE partnership has its problems, too. 

Under the common law and the Uni- 
form Partnership Act, a partnership is 
automatically dissolved on the death of one 
of the partners unless an express agree- 
ment to the contrary has been made. The 
surviving partners become obligated to 
liquidate the business. They are regarded as 
trustees for the deceased partner’s interest 
and are responsible as such to the probate 
court. They may not conduct the business 
except as incidental to its liquidation. If 
this rule is violated, they may be required 
to account to the deceased partner’s estate 
for any profits made. But if losses occur, 
they alone must bear them. They cannot ask 
for contribution from the deceased part- 
ner’s estate. Clearly the death of a partner 
can mean the end of a profitable business 
and great loss to the survivors. 


As in the case of a sole proprietorship, 
preventive steps are available to partners. 
Arrangements might be made for the wid- 
ow or children of a deceased partner to suc- 
ceed to his place in the firm. This may or 
may not be a satisfactory arrangement for 
the widow or the children. In most instances 
they would contribute little to the manage- 
ment of the enterprise and to the produc- 
tion of income. If the widow remarries, the 
surviving partners might have to deal with 
the second husband. Moreover, it would be 
unfair to require the surviving partners to 
continue to pay the decedent’s share of the 
profits to his family when the latter could 
contribute little to the operation of the 
business. From the family point of view it 
may be doubted whether its security and 
the source of its income should be dependent 
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upon the vagaries and uncertainties of 
business. 


The surviving partners could theoretical- 
ly sell the entire business but this is hardly 
an attractive solution for men who have 
worked hard and long to build a successful 
concern. Even finding a suitable buyer who 
will pay a proper price may not be easy. The 
surviving partners might, of course, induce 
some individual to join the firm and pur- 
chase the decedent’s interest, assuming sat- 
isfactory arrangements could be made with 
the estate and the court’s approval obtained. 
Such a person, however, would have to be 
acceptable to all of the partners. He would 
need ready cash to pay the estate. And he 
would have to be found within a relatively 
short time after death. This, too, may not 
be easy. 


In most cases the partners would be best 
off by making arrangements during their 
lifetimes to purchase the interest of one 
who died. This would prevent the entry of 
strangers or members of the family into 
the firm. The partnership would not have 
to be liquidated. The business would be pre- 
served intact. Such arrangements are usual- 
ly also in the best interests of the surviving 
family. The cash realized upon the sale of 
the interest in the partnership would be 
available, after the payment of death 
charges and taxes, for the support and 
maintenance of the widow and children. 


Professional Partnerships 


ENTION should be made of the prob- 

lems peculiar to the professional part- 
nership. The usual business partnership 
has tangible, valuable physical assets such 
as machinery, merchandise, fixtures and 
real estate: The physical assets of a profes- 
sional partnership, on the other hand, are 
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usually at a minimum. The earning power 
of the professional partnership is predi- 
cated not upon capital but upon personal 
services, and its greatest asset consists of 
its good will. 


Thus, the death of a professional partner 
would affect his family to a far greater ex- 
tent than the death of a “business” partner. 
Normally, the family of a deceased profes- 
sional partner would be entitled only to the 
value of his interest in whatever physical 
assets there are, plus a proportionate share 
of the profits earned as of the date of death. 
This would hardly be adequate compensa- 
tion for the contribution which the deceased 
partner may have made to the success of 
the firm. The most important element of 
value, good will, would be ignored. 


Many professional partnerships have rec- 
ognized this inherent injustice and have, 
during lifetime, made adequate arrange- 
ments. Some have arranged for a continua- 
tion of the decedent’s share of the firm prof- 
its for a specified period of time, after 
which the deceased partner’s interest in the 
firm is to terminate. The surviving family 
is thus protected against an abrupt cessa- 
tion of income. Others have arranged for 
the purchase of the decedent’s interests at 
a fixed price. The family is thus assured 
that it will receive the fair value of the de- 
cedent’s interests and the surviving part- 
ners are relieved of any further responsibil- 
ity or liability. 


No Escape for Close Corporation 


HE close corporation does not escape its 

share of problems. Although corporate 
existence as such does not terminate upon 
the passing of a stockholder, the impact of 
death can be as severe as in the case of a 
partnership. 


Upon death the shares become part of the 
deceased stockholder’s estate. It is here that 
difficulty is often encountered. The estate 
will require cash for death charges and 
taxes. Unless advance arrangements have 
been made, and if the shares constitute the 
bulk of the estate, there may be no alterna- 
tive but to offer them for sale. If the shares 
do not involve control, it may be very diffi- 
cult to find a purchaser at a fair price. Mi- 
nority interests in close corporations do not 
sell readily. If the decedent’s interests do 
represent control and a sale to new parties 
is made, the remaining minority interests 
may suddenly find themselves with frozen 
investments and no voice in management. 
They may be at the mercy of the new con- 
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trolling interests. If the heirs choose to re- 
tain the shares because they represent con- 
trol, but are unable to contribute to the 
management of the business, the minority 
might become disgruntled. Dissension may 
result and the business suffer. If the cor- 
poration is a one man enterprise, most of 
the problems of the sole proprietor may be 
present. 


In the absence of compelling reasons to 
do otherwise, members of close corporations 
usually find it expedient to arrange for the 
purchase and sale of a stockholder’s interest 
at death. Agreements may be entered into 
during lifetime for either the surviving 
stockholders or the corporation to purchase 
the shares of the decedent. Through such 
means the sale to outsiders can be avoided. 
The survivors will not have to contend with 
the decedent’s family. A ready market for 
the shares is provided. The ratio of own- 
ership of the survivors can be maintained. 


Ready Cash 


F arrangements for the purchase of the 

interests of a deceased sole proprietor, 
partner or member of a close corporation 
are to be made, they must necessarily in- 
clude provisions for ready access to suffi- 
cient cash. A surviving partner or fellow 
stockholder usually does not have sufficient 
ready money available. It may not be pos- 
sible to resort to partnership or corporate 
assets for this purpose. There are legal re- 
strictions. 


Conceivably money might be raised by 
way of loans to be repaid over a period of 
time. A sinking fund with regular deposits 
therein is also theoretically possible. But, 
adverse business conditions or a premature 
death might frustrate such programs. 


Wherever possible, wise business men 
take advantage of life insurance as a means 
of economically and efficiently providing 
ready cash wherewith to purchase a dece- 
dent’s business interest. A carefully drawn 
buy and sell or stock retirement agreement 
implemented by life insurance and the use 
of a bank as trustee is the surest way to 
protect the continuity of a business, prevent 
loss to the decedent as well as to the sur- 
viving business associates and provide the 
maximum protection for the family of the 
decedent. 


[Reprints of this article may be pur- 
chased from the publishers at moderate 
cost.] 





SHOULD ESTATE AND GIFT TAXES 
BE COMBINED ? 


Analysis of Treasury Study 


MARTIN M. LORE 


Member of the Bars of New York, Wisconsin and District of Columbia; C.P.A.; 
Formerly Special Attorney, Office of Chief Counsel, Bureau of Internal Revenue; 
Associate Tax Counsel, Samuel J. Foosaner, Newark, N. J. 


Mr. Lore’s appraisal constitutes an initial review of the Advisory 
Committee’s Report. A further discussion, in greater detail, will be pre- 
pared by Mr. Lore for a subsequent issue.—Editor’s Note. 


N September 10, 1947, the Treasury 

issued a study entitled, “Federal Es- 
tate and Gift Taxes — a Proposal for 
Integration and for Correlation with the 
Income Tax.” This study, after compre- 
hensively setting forth the basic back- 
ground, contains a specific recommenda- 
tion to the Congress for legislation. The 
report was three years in the making. It 
was prepared by an Advisory Committee 
on Estate and Gift Taxation, together with 
the office of the Tax Legislative Counsel 
and is a splendid example of the kind of 
analysis required prior to the recommen- 
dation of important revenue legislation. 


An attempt is made in the study, to 
create a unified and coherent system for 
taxing transfers. It points out that under 
the present law, transfers at death en- 
counter severe discrimination. It is urged 
that this results from the following: 


1. Gift tax rates are set at a level of 
75% of the comparable estate tax 
rates. 

. Gifts made during life remove prop- 
erty from the highest estate tax 
brackets to the lowest gift tax 
brackets. 


. The gift tax statute allows a $30,000. 
exemption, as well as annual exclu- 
sions of $3,000. for each donee. 


. While the amount paid out as estate 
taxes is part of the base upon which 
estate taxes are computed, the amount 
of the gift tax is not included as 
part of the gift upon which gift taxes 
are paid. 

To eliminate this discrimination, it is 
proposed to have a single tax on all gifts, 
whether made during lifetime or at death. 
The overall objective of this plan is to so 
design the law that taxpayers, in dispos- 


ing of property, will be impelled by the 
normal motivating considerations, rather 
than by tax consequences. This would ap- 
pear to be a sound, neutral approach. 


A number of technical aspects of the 
plan are surveyed in the report, but basic- 
ally, it calls for the adoption of a single 
rate structure for all transfers. The com- 
putation of the tax would be patterned 
after the cumulative method used in the 
present gift tax. In determining the tax 
on testamentary disposition, which would 
be considered as the final transfer made 
by the taxpayer, the rate would be arrived 
at by adding the property passing at death 
to the property transferred during life. 


Harmony Among Taxes 


HE second major defect treated in the 

study is the lack of correlation be- 
tween the income, estate and gift taxes. 
Under present law, it is possible for a 
taxpayer to rid himself of income tax lia- 
bility on property transferred and yet 
have it included in his gross estate at 
death. Or it may operate in reverse. A 
transfer may be incomplete for income 
tax purposes, and yet complete for estate 
tax purposes. For example, if a grantor 
reserves a power of revocation in ‘con- 
junction with a person having a “sub- 
stantial adverse interest,” under the In- 
come Tax law he is not taxable on the 
income from the trust property. Yet under 
the Estate Tax law, the property would 
be included in his gross estate. On the 
other hand, a grantor is taxable under 
the Income Tax law if the trust property 
can be returned to him by a person who 
does not have a “substantial adverse in- 
terest.” Yet, under such circumstances, 
the property would not be taxable under 
the Estate Tax law. Furthermore, court 
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decisions under the Gift Tax law have 
evolved a third set of rules as to when 
transfers are complete for gift tax pur- 
poses. 

The aim of the recommendation made 
in the study is to so correlate the income 
tax with the proposed transfer tax, that 
one transferring property will remain 
liable for the income taxes due until he 
has relinquished sufficient control to render 
the transfer complete under the proposed 
transfer tax. Thus, as soon as the transfer 
tax becomes applicable, the transferor would 
cease to be liable for tax on income there- 
after accruing. 


Problem of “Strings” 


AX law, like Gaul, is basically divided 
into three parts. These may be repre- 
sented by the queries, “What is taxable?” 
“When is it taxable?” and “To whom?” 
The last problem is the one dealt with 
here. Most of the difficulty in this field has 
been caused by the trust device. The cases 
that have turned on whether a transfer 
was complete or not are myriad. They all 
involve the retention by the donor of a 
“string.” The strings or rights retained 
by donors can be classified as follows: 
1. A power to change the beneficial en- 
joyment of the property. 


2. A reversionary interest. 


3. A right to a possible distribution of 
the income from the property. 


4. A right to borrow property back or 
to purchase it at a bargain price, or 


5. Broad administrative powers. 


Each of these categories is dealt with 
in the report and the various types of 
situations encountered in the first four 
categories are placed on either one side 
or the other of completed transfers. Al- 
though administrative powers are dis- 
‘cussed, proposals on this phase of the 
problem were deemed unnecessary in view 
of the recommendation that a split income 
return for husband and wife be adopted. 


Relief for Benefactors 


FEATURE especially worth noting is 

the attempt to provide financial as- 
‘sistance to grantors with respect to incom- 
pleted gifts in trust. In these cases 
grantors who have parted with property 
(except for tax purposes), continue to be 
subject to income taxes on the property 
‘and may frequently be without means to 
pay such taxes. There are, of course, sev- 
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eral ways in which the income taxes could 
be apportioned between the grantor and 
the trust. The method suggested arrives at 
an equitable treatment through a combin- 
ation of several apportionment devices. 
Though somewhat complicated, it is one 
which should not impede the successful 
administration of trusts. And yet it does 
make available to the grantor a fair por- 
tion of the income on which he is com- 
pelled to pay tax. 

A tentative draft of a statute in the 
form of amendments to the Internal Rev- 
envue Code is submitted as part of the 
Advisory Committee’s study. Not the least 
valuable part of the publication is to be 
found in the illustrations explaining the 
operation of the various sections proposed. 

While the report as a whole is a mer- 
itorious one, it is deserving of thorough 
analysis before the legislative action 
which it proposes is to be bodily accepted. 


Tax Changes to be Proposed by 
Nationally Known Tax Lawyers 


TAX Committee consisting of prominent 

Federal tax lawyers from various parts 
of the country has been formed with the 
primary purpose of preparing a tax program 
for submission to the Ways and Means and 
Senate Finance Committees, for their con- 
sideration in the drafting of the 1948 tax leg- 
islation. The Committee members are con- 
sidering such questions as: 

Double Corporation Tax, Section 102 Pro- 
visions of the Law, Depletion, Community 
Property Law and Split Income Proposals, 
Combining of Estate and Gift Taxes, Correlat- 
ing of Income, Estate and Gift Taxes, Earned 
Income Credit, Pension Trust and Profit Shar- 
ing Provisions of the Law. 

The foregoing subjects are being studied 
with a view to remedying some of the in- 
equities, administrative difficulties and im- 
practicalities presently existent under the 
law. Thought is being given to both revision 
and elimination with respect to prevailing 
statutory provisions. It is contemplated the 
report will be a comprehensive one and the 
work being performed by the Committee will 
be in addition to that collaboration presently 
being rendered by certain of the individual 
members to the tax-making bodies. 

The members of the Federal Tax Lawyers 
Committee are: 

Samuel J. Foosaner, Chairman, Newark, 
N. J.; Robert Ash, Washington, D. C.; Milton 
Elrod, Jr., Indianapolis; George J. Laikin, 
Chicago; Chas. A.. Morehead, Miami; Edward 
N. Polisher, Philadelphia; George E. Ray, 
Dallas, and Leon L. Rice, Jr., Winston-Salem. 





ESTATE ANALYSIS 


in ACTION 


What’s Wrong with Insurance-Trust Cooperation? 


HEMAN T. POWERS 


Powers System of Estate Analysis, Cleveland 


ROM time to time, trustmen have ex- 

pressed keen disappointment over what 
they allege is the failure of the life under- 
writers in their respective communities to 
cooperate with them and over their lack of 
appreciation of all that the corporate fi- 
duciaries, either individually or a group, 
have done to promote the use of life insur- 
ance. Just as many, perhaps more, under- 
writers have indicted their local institutions 
with everything from only “paying lip ser- 
vice” to actual interference with specific 
sales. 


The number of these comments and the 
wide territorial area from which they come 
impel me to make some observations because 
the criticisms are often, in my opinion, jus- 
tified yet reflect situations that can easily 
be corrected. While, as a general rule, the 
relations between these two groups are ex- 
tremely cordial, and while the comments to 
which I have just referred are without 
doubt exceptions, it is my conviction that a 
frank discussion of COOPERATION and 
its relation to the “Trinity of Property 
Transfer” will be helpful even though my 
readers may partially or entirely disagree 
with me. 


The Trinity of Property Transfer, it will 
be recalled, involves three aspects; i.e. the 
Economic, which deals with the mathemat- 
ics of the estate situation; the Legal, which 
involves the interpretation of laws as they 
affect estate situations and which are inter- 
preted arithmetically by the analyst, the de- 
vising and selecting of corrective proce- 
dures to conform to present laws or legisla- 
tive trends, and the implementation of such 
procedures; and lastly, the Administrative, 
which represents the management of the 
estate. The Trinity is activated by the life 
underwriter, the attorney of the estate own- 
er and the corporate trustee working in 
unison, making their respective contribu- 
tions to the estate plan under consideration. 


Cooperation or Reciprocity? 


N the first place, I think that when these 

trustmen and life underwriters speak of 
Cooperation, they are actually talking about 
Reciprocity, which is of an entirely different 
breed of animal. When two or more entities 
cooperate, they join forces to accomplish a 
COMMON OBJECTIVE. When they Recip- 
rocate, they trade favors or advantages.’ 


A leading life underwriter told me, not 
long ago: 

“T have given the trust companies in 
this town millions of dollars in trust 
business but they haven’t thrown me one 
dollar of life insurance.” 

A trust officer in the same city recently 
said: 

“We spend a considerable sum of mon- 
ey annually advertising in behalf of life 
insurance and we have spent hours and 
hours helping insurance men set up some 
form of tax or estate insurance proposal, 
and that is the last we see of them until 
they come back with another case to get 
some more assistance. We are discour- 
aged about this so-called cooperation.” 


Both these individuals were talking about 
Reciprocity and not Cooperation. In effect, 
they were bemoaning the fact that they had 
made an unprofitable trade. When, however, 
a trust officer and a life underwriter, to- 
gether, approach an estate problem with the 
common purpose of developing the problems, 
in fact, so as to keep assumptions to a min- 
imum, and of giving to the combined gen- 
eral property and life insurance their max- 
imum applied value, they have joined forces 
for the accomplishment of a common end, 
i.e. organizing the estate and insurance to 
give them the highest degree of Utility for 
the benefit of the estate owner’s benefi- 
ciaries. 


This is Cooperation, provided that all con- 
clusions with respect to the significance of 
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any problem and the relative desirability of 
any corrective procedure are predicated 
upon the impact of each on the welfare of 
such dependents. 


Before passing on to a further discussion 
of Cooperation, let me say that in drawing 
a distinction between it and Reciprocity, it 
is not my intention,to depreciate the value 
of the latter. There cannot be too much reci- 
procity. In my opinion, the corporate fidu- 
ciaries, individually and as associations, 
have spent infinitely more time and promo- 
tional money in behalf of life insurance 
than the underwriters associations, the 
companies and, so far as time is concerned, 
the individual agents have spent in promot- 
ing corporate fiduciary services. I believe 
that Cooperation, in its literal sense, and 
Reciprocal relationships are both essential, 
but “the greatest of these” is the joining of 
forces, in that the first duty of both groups 
is to the beneficiaries. 


Platform for Cooperation 


ALSO believe that Reciprocity will be 

mutually profitable in ratio to the de- 
gree of Cooperative activity. Cooperation 
requires: 


1. A common concept of responsibility. 
Whoever deals with an estate takes the wel- 
fare of the beneficiaries in the hollow of 
his hand. The best conceived plan for the or- 
ganization of the estate assets, their distri- 
bution, or the application of life insurance 
is futile if competent management is lack- 
ing, and if inadequate consideration has 
been given to the problems incident to its 
administration during probate and there- 
after. Many an estate plan that is well nigh 
legally perfect is a practical impossibility. 


The most expertly designed program for 
the administration and distribution of gen- 
eral property and life insurance often fails 
through the inadequacy of such insurance 
or its misapplication. 


COINS 


CATALOGUED APPRAISED 
for ESTATES G&G MUSEUMS 


Stacks 


12 W. 46th St.New York 19, N. Y. 


TRUSTS and ESTATES—October 1947 


Rarely is there a potential estate situa- 
tion that does not require either competent 
management or efficiently applied insurance 
or both. Since an estate adviser is respon- 
sible for the welfare of the beneficiaries and 
since such welfare is dependent on both 
good management and intelligently applied 
life insurance, either the fiduciary or the 
underwriter, as the case may be, is derelict 
in his duty if he fails to insist upon consid- 
eration of that which is lacking. 


2. A common concept of the objectives to 
be accomplished, of which there are at least 
two; namely, to conserve principal on the 
one hand, and to conserve or create purchas- 
ing power on the other. 


3. A deep seated belief in the type of ser- 
vice or product which the other entity has to 
offer. If the underwriter does not possess 
the conviction that the services of the cor- 
porate trustee are equal to, or better, than 
any other type of management, or if the 
trust officer lacks a sincere belief in life in- 
surance and its inherent characteristics, 
either one or both are merely paying “lip 
service” and possibly “selling out” the bene- 
ficiaries of an estate by recommending one 
or the other merely to obtain some favor or 
personal advantage. 


4. A mutual respect for the capabilities 
and competence of the other, which in turn 
places on each one the burden of making 
himself proficient. 


When trust officers and life underwriters 
adhere to these requirements, when they 
subscribe to the proposition that the signifi- 
cance of any problem and of any corrective 
procedure is in ratio to its impact on the 
spendable income of the beneficiaries and 
on their ability to maintain an adequate 
standard of living, and when, lastly, they 
recognize that the facts of the estate situa- 
tion, and not theories, must be the basis for 
all conclusions, then there will rarely be a 
serious difference of opinion with regard to 
the relative propriety of an insurance trust 
or the options of settlement. Any need for 
corporate management will be evident, any 
necessity for additional insurance apparent, 
and the duty of both the trust officer and 
the underwriter to recommend that which 
is lacking, obvious. Cooperation will be 
achieved and those who have “joined forces 
to the accomplishment of a common objec- 
tive” will reap the greater rewards that 
come from genuine team work. 





PERSONNEL CHANGES IN TRUST INSTITUTIONS 


CONNECTICUT 


Hartford — HARTFORD NATIONAL 
BANK & TRUST CO. elected Ostrom Enders, 
first vice president since 1941, as president 
to succeed the late Robert B. Newell. Maynard 
T. Hazen, vice president in the trust depart- 
ment, and Milton H. Glover, vice president in 
the banking department, were named senior 
vice presidents. 

Mr. Enders was president of the Connecticut 
Bankers Association in 1941-42. In World War 
II he was a commissioned officer in the Navy 
and served in the Pacific. Mr. Hazen graduated 
Harvard Law School in 1912, and after five 
years law practice in Boston joined the United 
States Security Trust Co. in Hartford in 
1917. Mr. Glover is a 1922 graduate of Brown 
University, at which time he entered the in- 
vestment banking field, and in 1931 joined 
the Hartford National investment department. 


FLORIDA 


Jacksonville—Mrs. Roberta R. Ashford, in 
charge of accounting work in the trust de- 
partment of FLORIDA NATIONAL BANK 
since 1941, has been elected assistant trust 
officer. She is a graduate of University of 
Florida. 


St. Petersburg—F. Kiernan Schoonmaker, 
formerly with the Jacksonville office of FLOR- 
IDA NATIONAL BANK, has been transferred 
to the St. Petersburg office as trust representa- 
tive and assistant to W. L. Harbin, assistant 
vice president in charge of the trust depart- 
ment of that area. 


ILLINOIS 


Chicago—Victor Cullin was recently pro- 
moted to vice president of the CHICAGO 
TITLE & TRUST CO., where he is in charge of 
new business. 


MAYNARD T. HAZEN 


OSTROM ENDERS 


NEW JERSEY 


ee Montclair — 
MONTCLAIR 
TRUST CO. has 
elected Kenneth 
W. L. Glenn as- 
sistant secretary, 
associated with 
the investment di- 
vision of the 
trust department. 
He comes from 
Central Hanover 
Bank and Trust 
Co. of New York 
where he had 13 
years experience 
in the manage- 
‘ment of personal 
trusts. A graduate of Lafayette University, 
he has also done graduate work in economics 
and banking at New York University. 


KENNETH W. L. GLENN 


NEW YORK 


New York—CHASE NATIONAL BANK 
has elevated four vice presidents to the newly 
created rank of senior vice presidents: Carl 
J. Schmidlapp, Percy J. Ebbott, Edward L. 
Love and Huga E. Scheuermann. In addition 
to their present assignments they will join 
with Chairman Winthrop W. Aldrich and 
President Arthur W. McCain in dealing in 
matters having to do with the bank’s man- 
agement and policy. 


New York—Harold C. Fay, formerly as- 
sistant trust officer, has been elected vice 
president in the banking department at PUB- 
LIC NATIONAL BANK & TRUST CO. John 
King and Eric O. Skog have been appointed 
assistant trust officers. 


MILTON H. GLOVER 











Rochester — 
Miss M. Lois 
Weingartner was 
elected a_ trust 
administrator of 
LINCOLN 
ROCHESTER 
TRUST CO. A 
graduate of Naz- 
areth Academy of 
Rochester 
and_ Rochester 
Business Insti- 
tute, she is the 
second woman to 
be elected an offi- 
eer of the trust 
department. She 
has had fifteen years experience in banking, 
ten in the trust department. 


NORTH CAROLINA 


Ashville—Robert L. Montague has_ been 
named assistant trust officer of WACHOVIA 
BANK & TRUST CO. He has been with the 
trust department since 1946, prior to which 
he was in military service and an assistant 
trust officer of the Peoples First National 
Bank & Trust Co. of Pittsburgh. 


OHIO 


Cleveland—CLEVELAND TRUST CO. ap- 
pointed David C. Elliott as economist, to advise 
with large industrial and commercial cus- 
tomers on economic trends and to edit the 
bank’s monthly “Business Bulletin.” 


Cleveland—Oliver Stamper has been ap- 
pointed assistant trust officer of UNION 
BANK OF COMMERCE, where he will be 
primarily concerned with corporate trust ser- 
vices to commercial customers. Mr. Stamper is 
a graduate of Harvard Law School. 


PENNSYLVANIA 


Lebanon—FIRST NATIONAL BANK pro- 
moted Paul J. Kohn to trust officer and assist- 
ant cashier. He succeeds Harry H. Hoffman, 
who recently re- 
tired after 50 
years service with 
the bank. 


Pittsburgh — 
F. J. Torrance 
Baker was elect- 
ed a trust officer 
of FIDELITY 
TRUST CO. A 
graduate of 
Harvard College 
and Law School, 
Mr. Baker has 
been associated 
with the law firm 
of Baker & Watts. 








asses} 


M. LOIS WEINGARTNER 








F. J. TORRANCE BAKER 
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Hazleton—James F. Koch has been pro- 
moted to president of the HAZLETON NA- 
TIONAL BANK to succeed C. Marvin Pardee, 
who becomes chairman of the board. Mr. Koch 
also retains his post as trust officer. He is a 
member of the Fiduciaries Committee, Group 
III, Pennsylvania Bankers Association. 


TEXAS 


Houston—Fred P. Hamill has ben elected 
assistant vice president in the trust depart- 
ment of CITY NATIONAL BANK. Mr. Hamill 
graduated from the University of Texas, 
served four years with the Navy as Com- 
mander, and then overseas with the finance 
department of the Army Air Corps. 

Houston — 
George M. Irving 
was promoted 
from vice presi- 
dent and general 
trust officer to 
executive vice 
president and 
general trust offi- 
cer of SECOND 
NATIONAL 
BAN K. Follow- 
ing graduation 
from Baylor Uni- 
versity in 1924 he 
became assistant 
county attorney 
of Anderson 
County and then 
came with the Second National in 1927 as trust 
solicitor. 

San Antonio—FROST NATIONAL BANK 
elected Marvin D. Fertsch an assistant trust 
officer. Mr. Fertsch, an attorney and graduate 
of Texas University, has been in the State 
Legislature for several years. 


WISCONSIN 

Wausau — Wil- 
liam A. Koch has 
been elected pres- 
ident of the CITI- 
ZENS STATE 
BANK to succeed 
the iate ©.. C. 
Lemke; R. A. 
Johannes promot- 
ed to cashier. Mr. 
Koch was former- 
ly cashier and 
trust officer, while 
Mr. Johannes was 
assistant cashier 
and assistant 
trust officer. 





GEORGE M. IRVING 





JOHN C. CURRY 
Newly elected vice president and trust officer of The First 
National Bank of Montgomery, Ala., as reported last 
month. 











Trust Development School Reopens 


HE second annual trust development 

course for training trust new business 
men of Chicago area banks, given by North- 
western University School of Commerce with 
the cooperation of the trust departments of 
Chicago banks, was conducted from September 
15 through October 3. From the experience 
gained in 1946 the School this year ran for 
only three weeks and placed greater emphasis 
on estate analysis and planning, with less on 
law. 

John L. Chapman, trust officer, City National 
Bank & Trust Company, Chicago, is Chairman 
of the committee of trust men cooperating 
with Northwestern University. The outline of 
the course and the selection of the faculty 
was carried out by a sub-committee, headed by 
Harve H. Page, second vice president, The 
Northern Trust Company, Chicago. 

The faculty includes 32 members of the 
staffs of the Schools of Law and Commerce 
at Northwestern, practicing Chicago attorneys, 
experienced trust development and administra- 
tive officers and specialists in insurance and 
allied fields. The class is limited to twenty 
men, in order that each may receive individual 
attention and training. 


Life Insurance Trust Council 


‘in Delaware 


THE DELAWARE LIFE INSURANCE AND TRUST 
COUNCIL organized at a meeting in Wilming- 
ton on September 15th, under the direction of 
Herbert V. Lindsay and A. Cleaver Bolton, 
co-chairmen. Guests at the meeting who out- 
lined the scope and purposes of the organiza- 
tion were J. K. Brigstocke and George D. F. 
Robinson, Jr., president and vice president of 
the Baltimore Life Insurance and Trust Coun- 
cil; and John W. Clegg, Jr., trust officer of 
the Pennsylvania Company for Banking and 
Trusts in Philadelphia. 

Officers elected were: President, Mr. Lindsay 
of the Connecticut General Life Insurance Co.; 
vice president, Mr. Bolton, of the Equitable 
Trust Company; secretary, William B. Storm- 
feltz, of Provident Mutual Life Insurance Co.; 
treasurer, Harry O. Gray, of the Wilmington 
Trust Company; executive committee, O. H. 
Perry Baldwin, W. Henry Hooper, Edward P. 
Neilan, J. Paul Heinel, Earl I. Bower and J. 
D. Siner. 


TRUST COUNCIL OF FortT WorTH, at the first 
program of the season on September 15th, pre- 
sented C. J. Crampton, Counsel of the States 
Rights Association in a discussion of the work 
and progress of the Association in amending 
the alleged unfair Federal taxation of gifts 
and estates under the present Code. 


SERVICE 


IN FLORIDA 


THE FIRST NATIONAL BANK 
AT ORLANDO 


ORLANDO e FLORIDA a 
sb 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


New Bank Directory Out 


HE fall edition of the 1947 Rand Mc- 

Nally Bankers Directory presents a con- 
solidated capitulation statement for. all the 
country’s banks as of June 30, 1947. 

Increasing $2,798,860,000 during the first 
six months of 1947, the aggregate of Loans 
and Discounts in U. S. banks was $38,948,- 
957,000. Bank holdings of U. S. Government 
Securities show a decline of $3,933,555,000 
while Other Securities register a gain of 
$556,510,000. The total resources of all the 
banks in the country on June 30, 1947 were 
$168,359,335,000., a reduction of $2,131,575,000. 

A decline of $2,464,504,000 during the six- 
month period lowered total bank Deposits to 
$155,340,250,000. as Other Liabilities dropped 
$7,261,000 to a level of $980,762,000. 

There are now 19,228 banking offices in the 
United States of which 5,018 are National 
Banks; 9,598 are State Banks and Trust Com- 
panies; 133 are Private Banks and 97 are 
Other Banking Institutions, making a total 
of 14,846 head banking offices. National Banks 
have 1,851 branches; State Bank and Trust 
Companies, 2,451; Private Banks, 5 and other 
Banking Institutions, 75 for a total of 4,382 
branch banking offices. 


New Common Trust Fund 


THE BRIDGEPORT-CITY TRUST COM- 
PANY of Connecticut has established a com- 
mon trust fund. The first valuation was August 
29, and the plan calls for quarterly valuation 
dates thereafter. Original unit value is $10. 
Income will be accrued from day to day. 

According to Vice President F. Glendon 
Hall, the new Connecticut common trust fund 
law effective October 1st opens up a wider 
group of eligible trusts and it is expected 
that there will be a special valuation date on 
October 16, at which time a “fair number” 
of participations will be placed in the fund. 











1947 — Third Quarter 


ATIONAL output in the third-quarter 

this year was above the record second 
quarter when the annual rate was $226 bil- 
lion. Early estimates by the Department of 
Commerce indicate that higher prices and 
consumer spending pushed the national out- 
put to a new postwar record high. 

People were spending more than during 
the second quarter, when spending was at 
a seasonally adjusted annual rate of $159 
billion. Consumer spending, in fact, was at 
a dollar volume great enough to offset de- 
clines in domestic inventory purchases and 
a sharp decline in exports that occurred 
during the quarter. 

Increased activity in new building con- 
struction was a substantial contributor to 
the domestic consumers’ spendable income 
which during the summer increased rela- 
tively more than overall national output. 
This spendable income the department 
traced to higher wage rates on private pay- 
rolls—Government payrolls tended down- 
ward during the first seven months of the 
year, while rents, interest, dividends and 
business income were slightly upward in 
trend. 

Manufacturers’ inventories showed an 
upward trend as the quarter closed, reflect- 
ing general price rises and an expectation 
of a high volume of business during the re- 
mainder of the year. 


Dividends, Stock and Bond Yields 


Beene dividends reported as paid to 
stockholders during the months of 
June, July and August this year amounted 
to $1.23 billion, a rise of 14 per cent over 
the same period last year. These “publicly 
reported” figures, according to the Com- 
merce Department, comprise only 60 per 
cent of the actual total paid. 

Prices of common stocks have not been 
stimulated by the rise in dividends. In fact, 
stock prices declined on the average from 
the end of June through September, until 
arrested in early October. Thus, the yield 
available on common stocks of investment 
quality is higher than at any time in recent 
years, and despite small upward adjust- 
ments in the yield of corporate bonds of in- 
vestment grade, the spread between stock 
and bond yields is unusually wide. 


The wide differential between stock and 
bond yields is a reflection in part of the un- 
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settled international situation as well as 
fears as to the uncertainty in the trend of 
corporate earnings here at home. Profits at 
present rates apparently could stand consid- 
erable downward revision before affecting 
current dividend bases. 


Consumer Credit and High Prices 


IGH prices and expanding consumer 

credit cast shadows on the rising busi- 
ness trend as the traditionally good fall 
season opens. The prospect of a recession or 
substantial adjustment is postponed further 
by the optimists; pessimists point to fur- 
ther price inflation as an increasing menace 
to the economy. With purchasing power in- 
creasing at a rate faster than production is 
rising, shortages and the continuing drain 
of exports have put upward pressure on 
prices. Price rises in food lines have evoked 
protests against the cost of living and de- 
mands are being made on the Government 
for some corrective action. 


Chairman Eccles of the Federal Reserve 
Board, speaking before a group of bankers, 
pointed out recently that commercial banks 
are shifting from Government securities to 
other types of investment at a rate to pro- 
vide the potential for renewed inflationary 
credit expansion. He warned that “condi- 
tions are favorable for a further substantial 
expansion of private credit which may con- 
tribute further to excessive inflation.” 


Outlook for 1948 


OOKING ahead to 1948, a business reces- 

sion is anticipated by eighty per cent of 

the 3,500 members of the New York Credit 

Men’s Association polled in a recent survey. 

Over twenty diversified industries and ser- 

vices in and around New York City were 
represented. 

The reasons leading to the conclusion, ac- 
cording to The New York Times, include 
high prices, excessive inventories, purchas- 
er resistance, lack of capital and labor un- 
rest. The only exceptions were found in the 
steel and construction industries, which 
look forward to a boom in the midst of 
slump conditions apparently expected in 
other industries. 

Other findings in the survey were that 
business failures were sixty per cent great- 
er in the eight-month period of this year 
than in the same period of 1946, and some 
ninety-three per scent anticipated+ an in- 
creased number of failures. 
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Estate Tax 


Wrong standard for use of principal re- 
sults in loss of deduction for charitable re- 
mainder. Decedent’s will directed that all 
his property be placed in trust. His mother 
was to receive $750 a month. In addition, 
trustees were authorized to use principal 
for her “pleasure, comfort and welfare.” 
After death of mother, remainder was to 
be paid to charity. Decedent’s mother, who 
was 85 at time of his death, had estate of 
her own of approximately $100,000. In addi- 
tion, she had several homes and no de- 
pendents or close relatives. HELD: Deduc- 
tion of remainder to charity disallowed. Au- 
thority to encroach upon principal was un- 
limited, according to desires of decedent’s 
mother, for her “pleasure, comfort and wel- 
fare.” This was not adequate standard to 
bring case within Ithaca Trust decision, 
279 U. S. 151. Since it could not be deter- 
mined how much would ultimately devolve 
to charity, no deduction whatever was al- 
lowable. Union Planters National Bank & 
Trust Co. v. Henslee, U.S.D.C., M. Dist., 
Tenn. August 12. 


Property transferred to children in ex- 
change for life annuity included in estate. 
Twelve years before her death, decedent 
transferred substantially all her property 
to her children, in return for their promise 
to pay her $7,000 per year for life. Children 
immediately transferred property to trus- 
tee, to pay income to decedent annually up 
to $7,000, any excess to be paid to one of 
children, and upon decedent’s death, prin- 
cipal was to be distributed equally among 
them. At time of transfer, decedent was 86 
years old, but in reasonably good health for 
her age. She died of accidental fall. She had 
made some previous gifts to her children. 


HELD: Transfer by decedent was made in . 


contemplation of death, and therefore tax- 
able in her estate. Amount decedent re- 
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ceived annually averaged less than $7,000, 
but deficiency was never made up by chil- 
dren. Thus, all decedent received as consid- 
eration for transfer was amount equal to 
income therefrom. Same result could have 
been accomplished by decedent creating 
trust herself. Transfer of property to chil- 
dren could not be regarded as unrelated to 
trust created by children on same day. Two 
transactions had to be considered together, 
and so considered, decedent was, in effect, 
grantor of trust. Since she was entitled to 
the income therefrom, corpus of trust was 
includible in decedent’s estate. Estate of 
Schwartz v. Comm., 9 T.C. No. 38, Aug. 27. 


Community property transferred to trusts 
by joint will not includible in estate. In 1928 
decedent and her husband executed joint 
will, disposing of all their community prop- 
erty. Upon husband’s death in that year, 
property devolved to two trusts, pursuant 
to joint will. Decedent accumulated separate 
estate after her husband’s death. Upon her 
death in 1936, estate tax return included 
only such separate property. Commissioner 
sought to include principal of one trust in 
her estate, as transfer in contemplation of 
death, or intended to take effect at or after 
death. HELD: For Taxpayer. By having 
joint will probated and accepting benefits 
under it, decedent waived her original com- 
munity interest in property disposed of by 
will, and became bound by its terms. No 
part of community property transferred in 
1928 by joint will was includible in dece- 
dent’s gross estate. Bethea v. Scofield, 
U.S.D.C., W. Div. Tex., August 16. 


Government bonds exempt as to principal 
and interest held not exempt from estate 
taxes. Upon outbreak of Second World War, 
decedent sent large sums of money for safe- 
keeping to his brothers who lived in U. S. 
Part of such funds was invested in U. S. 
Bonds. Upon his death, these bonds were in- 
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cluded in his estate by Commissioner, as 
property owned by non-resident alien sit- 
uated in United States. Section 4 of the 
Victory Liberty Loan Act declares such 
bonds to be “exempt both as to principal 
and interest from any and all taxation now 
or hereafter imposed by the United States.” 
Estate contended that this exemption in- 
cluded Federal estate taxes. HELD: For 
Commissioner. Federal estate tax is not a 
tax on principal or interest. It is an excise 
tax imposed upon transfer of property at 
death. Exemption extends only to direct 
taxes. Estate of Jandorf v. Comm., 9 T.C. 
No. 50, Sept. 12. 


Principal included in estate of donee of 
power of appointment despite election by 
legatees to take under donor’s will. Will of 
decedent’s mother created trusts, of which 
decedent was life beneficiary and as to the 
principal of which he had general power of 
appointment exercisable by will. In default 
of appointment, principal was to devolve to 
decedent’s two sons. Decedent’s will provid- 
_ ed that her husband was to have life inter- 
est in trust, with remainder to their two 
sons. After decedent’s death, both sons filed 
instruments with Surrogate’s Court, re- 
nouncing benefits under decedent’s will and 
electing to take property as legatees under 
their grandmother’s will. Commissioner in- 
cluded value of entire principal of trust in 
decedent’s estate, under pre-1942 law taxing 
exercise of powers of appointment. Estate 
sought to come within rule that exercise of 
power in favor of same appointees as those 
who would take in default is not taxable. 
HELD: For Commissioner. It could not be 
said that decedent’s will merely echoed the 
devolution in event of default of appoint- 
ment. Had decedent not exercised her pow- 
er, her sons would have taken principal ab- 
solutely under grandmother’s will. By her 
exercise of power, husband was given life 
estate and her sons the remainder. Estate of 
Kerr v. Comm., 9 T.C. No. 53, Sept. 17. 


Principal includible in estate as result of 
right of invasion. Decedent transferred 
property in trust, income to be paid to her 
for life, and it was provided that if she 
should need additional funds “to provide for 
her reasonable care and comfort, or because 
of illness, infirmity or any other emergen- 
cy,” trustees could, in their discretion, in- 
vade principal as they deemed necessary. 
Since trust was created prior to March 38, 


1931, reservation of life estate was not ma-. 


terial. Commissioner contended, however, 
that in view of provision for invasion of 
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corpus, trust was includible in gross estate. 
HELD: Where grantor reserved life estate, 
even though right to invade principal is re- 
stricted to her needs for care and support, 
or some emergency, as in this case, trust is 
includible in gross estate. Discretionary 
powers conferred upon trustees with re- 
spect to invasion of principal do not change 
result. Amount includible is entire amount 
of property subject to invasion, and not 
merely value of probable distribution of 
principal at date of grantor’s death, which, 
in this case was based on life expectancy of 
1.28 years. Estate of Cochran v. Comm., 9 
T.C. No. 39, August 28. 


Income Tax 


Income guaranty makes settlor taxable on 
income from divorce settlement trust. Tax- 
payer made property settlement in contem- 
plation of divorce. Pursuant to settlement, 
taxpayer transferred stock in trust for his 
wife and child. He guaranteed that income 
from stock would not be less than $6,000 per 
year, and if in any year it was less than $6,- 
000, he would make up deficiency. In one 
year, (prior to 1942) taxpayer contributed 
approximately $1,000 in order to bring in- 
come up to $6,000. HELD: By guarantee- 
ing that income would be at least $6,000 per 
year, taxpayer made his obligation a contin- 
uing one. Since income of trust used to dis- 
charge settlor’s obligation is taxable to sett- 
lor, income to extent of $6,000 was taxable 
to taxpayer. Thus, income on which he was 
held taxable included even the $1,000 which 
he had contributed to make up deficiency. 
Smith v. Henslee, U.S.D.C., M. Dist. Tenn., 
July 24. (Note: Taxation of alimony trusts 
has been affected by Revenue Act of 1942, 
Sec. 120.) 


Trust income taxable to grantor where 
power retained to designate beneficiaries. 
Taxpayer was woman of means with income 
in excess of her own requirements. For 
many years, she had made gifts to friends 
and former employees. In 1930, she executed 
trust of certain securities, declaring herself 
and her brother co-trustees. There were six- 
teen income beneficiaries, consisting of 
twelve needy friends and former employees 
and four close relatives. Trust provided that 
taxpayer could direct the distribution of in- 
come or principal to any of sixteen benefi- 
ciaries in any amounts she chose. Trust was 
to terminate upon death of first of two rela- 
tive beneficiaries of trust and remainder 
was to devolve to survivor. Commissioner 
determined income of trust was taxable to 
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taxpayer. HELD: For Commissioner. Tax- 
payer being person of ample means, right 
to say who should receive property was 
more important attribute of ownership than 
right to use it for herself. As to twelve 
beneficiaries who were not relatives, trust 
merely represented means of continuing 
taxpayer’s policy of making gifts, but with 
attempted reduction in taxes. Other four 
beneficiaries were natural objects of tax- 
payer’s bounty. Although there was co-trus- 
tee, taxpayer could act alone, and was not 
required to hold assets in trust’s name. It 
was immaterial that taxpayer retained no 
reversionary interest in trust. Bundle of 
rights she retained over income was so sub- 
stantial as to warrant taxing it to her. Hen- 
drick v. Comm., T.C. memo. August 15. 


Trust entitled to deduction for expenses 
incurred in litigation over distribution of 
trust income. An incompetent was life bene- 
ficiary of trust. Trustee in its discretion 
was authorized to apply all or any portion of 
income to beneficiary’s education and main- 
tenance. On several occasions, incompetent’s 
father petitioned Orphans’ Court for larger 
annual distribution, which was so ordered 
by court. Later, her father petitioned court 
for part of income to be paid to him as indi- 
vidual. Hearings were had but court refused 
to direct such payment to him for his own 
benefit. Legal fees and other expenses were 
paid by trustee, under order of court, to 
fiduciaries and their counsel, who partici- 
pated in the litigation on behalf of various 
beneficiaries. Commissioner allowed, as de- 
duction, direct litigation expense incurred 
by trustee, on ground that such expendi- 
tures were made for “management, conser- 
vation, or maintenance of property held for 
the production of income.” He disallowed 
amounts, however, which, though paid pur- 
suant to order of court, were received by 
representatives of interest, which, to some 
extent, were adverse to trustee. HELD: 
Fact that counsel represented adverse ifter- 
ests was beside the point. They were ap- 
pointed by court considering dispute to ad- 
vise and protect trusts and beneficiaries. 
Resistance of adverse claim carries with it 
likelihood of imposition of expenses of this 
nature. They were reasonably attributable 
to the litigation and constitute expense of 
defending trust’s property, just as was its 
own counsel fee. Reed v. Comm., T.C. memo. 
Aug. 29. 


Revenue Bureau Rulings 


Life insurance premium payments. Under 
date of June 18, 1947, the Bureau issued 
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Ruling Letter to effect that proceeds of life 
insurance policy on partner were includible 
in his gross estate where premiums were 
paid by surviving partner, in consideration 
of premiums paid by decedent on insurance 
on life of surviving partner. Publication of 
this Ruling evoked many inquiries as to 
whether it was intended to change present 
tax treatment of insurance proceeds of pol- 
icies taken out by partners or stockholders 
under buy-sell agreements, to provide con- 
sideration to effectuate purchase of interest 
of deceased partner. Commissioner’s new 
Ruling merely states that prior Ruling was 
not intended to change position taken in 
Regulations or published Rulings. Whether 
a particular insurance arrangement is re- 
ciprocal in nature so as to constitute indi- 
rect payment of premiums, depends on facts 
of each case. Letter dated September 22, 
1947, from D. B. Bliss, Deputy Commis- 
sioner. 


Author’s Note: The Ruling Letter of 
June 18, 1947 led to much immediate spec- 
ulation and confusion. The subsequent let- 
ter dated September 22, 1947, suggests that 
every situation must be determined upon 
its own set of facts. While this position is 
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Dividends were declared by the Board of 
Directors on September 9, 1947, as follows: 


4% Cumulative Preferred Stock 22nd Consecu- 
tive Regular Quarterly Dividend of One Dollar 
($1.00) per share. 


$5.00 Par Value Common Stock Regular Quar- 
terly Dividend of Forty Cents (40c) per share. 


Both dividends are payable September 30, 
1947 to stockholders of record at the close of 
business September 19, 1947. 


Checks will be mailed by the Bankers Trust 
Company of New York. 
Robert P. Resch, 


Vice President and Treasurer. 
* 
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Correction on Clifford Article 


Due to a dropped line of type, the 
third paragraph of the article by A. 
James Casner on “The Amended Clif- 
ford Regulations” (see page 249 of the 
September issue) was garbled. The par- 
agraph should have read as follows: 


“Since the discussion in the February 
1947 issue was based on the assumption 
that the amendments then proposed to 
T.D. 5488 would be adopted and since 
the new T.D. 5567, with a few excep- 
tions, is T.D. 5488 as modified by these 
amendments, the outline there given as 
to what trustees should do with respect 
to 1946 income is applicable to 1947 in- 
come.” 


quite proper, it would have been much more 

helpful to those concerned with buy-sell 

agreements to have had the benefit of a 

more exhaustive release from the Treasury 

Department enunciating in greater detail 

the circumstances and reasoning of its 

earlier Ruling. 

Community property laws of Nebraska, 
Pennsylvania and Michigan approved for 
income tax purposes. The Bureau, upon ex- 
amining the community property laws re- 
cently enacted by Nebraska, Pennsylvania 
and Michigan, has concluded that such laws 
establish community property systems in 
those states which satisfy test laid down by 
U. S. Supreme Court. Division of commun- 
ity income for Federal income tax purposes 
between a husband and wife domiciled in 
those states is, therefore, permitted. Mich- 
igan—Letter of Commissioner. August 22, 
1947; Pennsylvania—Special Ruling, Au- 
gust 27, 1947; Nebraska—Special Ruling, 
August 28, 1947. 


But saving on income from “separate” 
property will not be allowed under the new 
Community Property Act of Pennsylvania. 
The Bureau of Internal Revenue has taken 
the position that income follows property 
and the income from property acquired 
prior to marriage, which remains separate 
property under the law, cannot be split. The 
same applies to property acquired through 
inheritance, gift or personal injury compen- 
sation. 

Author’s Note: Thirteen states and the 
possession of Hawaii now have community 
property laws. New Jersey legislators plan 
to introduce a Bill in the next legislature 
proposing such law. Rhode Island has a 

special committee surveying the subject 
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with a view to adopting such an act. The 
latest state to join the parade is New York. 
Serious consideration is presently being 
given in that jurisdiction to the fact that 
the “split-income benefits” outweigh the 
disadvantages of community property law. 

Income taxes can be saved under com- 
munity property law, but this type of 
statute invites many legal, property and 
possible domestic complications when en- 
acted by a state possessing no experience 
with this system. In Nebraska, where the 
law became effective on September 7th, 
1947, the Judicial Council urged, prior to 
that date, that the law be repealed before 
it became effective. In Pennsylvania, oper- 
ating under the new law since September 
1st, 1947, controversial issues are already 
beginning to present themselves. 

Observing the likelihood of Congress tak- 
ing action in 1948 which will afford split- 
income benefits, the advisabillity of hasty 
community property legislation being en- 
acted by states now contemplating this type 
of law is debatable. Certainly, in any event, 
a review of every aspect of the problem is 
most essential before introducing a system 
wholly different from existent law, in high- 
ly industrialized states. 


Extension of Charitable Exemptions 


\HE current report of the Committee on 
‘T State and Federal Taxation of the 
American Bar Association Section of Real 
Property, Probate and Trust Law, pub- 
lished in this issue, should be of particular 
interest, not only to charitable organiza- 
tions generally, but also to corporate fidu- 
ciaries who administer in large part the 
great sums annually contributed by gener- 
ous American benefactors. 


The report embodies a monograph, large- 
ly the work of one of the members of the 
Committee from New York, dealing with 
provisions of Federal and State estate, gift 
and.income tax statutes, which result in di- 
verting from the use of the charities large 
amounts of tax collected because of defect- 
ive or non-existent exemption provisions. 
fhe report for the first time points to a con- 
dition of the tax laws which cries out for 
remedial legislation. Unfortunately, how- 
ever, as the report states, the charitable or- 
ganizations directly affected may not at- 
tempt to advocate the legislation that is 
clearly required, without jeopardizing their 
exempt status, such as it is. 

Here then may be a matter for considera- 


tion by the corporate fiduciaries or by an 
independent organization. 






















































Decisions 


Among these digests of current decisions are included reports by the following 
attorneys, for their respective jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 
CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DISTRICT OF COLUMBIA: Harold A. Kertz—Roberts & McInnis, Washington 

NEW JERSEY: Samuel J. Foosaner—Counsellor-at-Law, Newark 

NEW YORK: Joseph Trachtman—Trachtman & Hughes, New York City 

PENN.:.: E. C. Shapley Highley—Shoyer, Rosenberger, Highley & Burns, Philadelphia 
WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 
ONTARIO: L. G. Goodenough—Leonard, Logan, Goodenough & Higginbottom, Torontc 


The complete roster of contributing legal editors appears in January and July. 


Digests of cases from DELAWARE and OHIO were reported by members of the staff. 


ASSETS — Business — Executor’s Power to 
Sell Legatee’s Interest in Partnership 


Wisconsin—Supreme Court 
In re Friedman’s Estate, 28 N.W. (2d) 261. 


Deceased gave his executor full authority 
to bargain, sell and convey all or any part 
of the real or personal property of the estate 
upon such terms as to him seem just and 
proper. His partnership agreement provided 
that the personal representative would suc- 
ceed to the interest of the deceased partner 
and that the business would continue. The 
executor decided to sell the interest, part of 
which had been devised to the widow. He filed 
an inventory and appraisal and obtained the 
court’s consent, without notice or consent of 
the widow, to sell to the surviving partner. 
Her petition to have the sale set aside on the 
ground of fraudulent appraisal and sale was 
dismissed. 


HELD: Affirmed. The order of sale was 
proper because it is of the type which may 
be granted ex part. The bequest of part of 
the interest did not suspend the power of 
sale granted in the will. Although it was not 
a judicial sale but rather one under a power 
in a will, it can be set aside if the price is 
clearly inadequate. While there were allega- 
tions of fraud in the petition there was no 
indication of the true value nor evidence that 
a bidder could or would be produced who 
would pay more. 


CHARITABLE TRUSTS — Direction to Erect 
Memorial as Constituting Charitable 
Trust 


California—District Court of Appeal 
Estate of Butin, 81 A.C.A. 98, (July 28, 1947). 


Mrs. Butin’s will gave certain specified prop- 
erty to a niece and directed her executors to 
erect in the court-house park at Madera, Cali- 


fornia (or if not there, in some other suitable 
place) a granite tower bearing an inscription 
“Dedicated to the Memory of All Those ‘Who 
During the Years Between 1891 and 19 
Strove to Make Madera and Madera County 
All That It is. John L. Butin, M.D., Mary 
Ryerson Butin, M.D.” Executors were given 
discretion regarding details. Residue of estate 
was given to the niece. 

HELD: Bequest for the purpose of con- 
structing the monument constitutes a valid, 
public charitable gift. Fact that testatrix re- 
quested that her and her husband’s names be 
inscribed on the monument does not affect 
charitable character of gift. Executors were in 
effect trustees for purpose of administering 
the charitable bequest, although not so desig- 
nated. Amount of gift was limited to one- 
third of value of estate in accordance with 
Section 41, Probate Code, placing that limita- 
tion on charitable bequests. 


Co-FIDUCIARIES — Court Limited in Ap- 
pointment by Statute 


Ohio—Supreme Court 
In re Labold’s Will, 74 N.E. (2d) 251. 


Reisman of Pennsylvania was appointed by 
the testatrix as executor and trustee, with his 
son or anyone they might nominate as suc- 
cessor fiduciaries. A  co-fiduciary was ap- 
pointed by the court on the ground that Reis- 
man was a non-resident. Reisman died and his 
son succeeded him. Then the resident fiduciary 
died and the court appointed another, without 
formal hearings. Section 10506-56 of the Gen- 
eral Code provides that when one of two 
fiduciaries dies title passes to the survivor 
unless the creating instrument expresses a 
contrary intention. 

HELD: Reversed. The section referred to 
makes no exception for the case of a surviving 
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non-resident, and since there is no contrary 
intent in the instrument the survivor acts 
alone. The provision in the will permitting the 
fiduciary to appoint his successor implies that 
in the event a co-fiduciary is needed, the per- 
son designated in the will should choose him. 


Girts — Estate of Co-owner of Joint Bank 
Account Entitled to Funds 


Canada—Supreme Court 
Niles v. Lake, 1947 S.C.R. 291. 


A. opened the account in the name of herself 
and her sister, L. A. made all the deposits 
and kept the bank book. On the opening of 
the account, A. and L., at the request of 
the bank executed under seal the following 
agreement on the bank’s standard form: 
“To The Royal Bank of Canada, Port Hope. 
Ont. , 

We, the undersigned, having opened a sav- 
ings Deposit Account *** in our joint names 
do *** mutually agree, jointly and each with 
the other *** that all moneys now or which 
may be hereafter deposited *** shall be and 
continue the joint property of the undersigned 
with right of survivorship; *** 

It is understood and agreed by the under- 
signed with each other and with the said 
Bank that the death of one or more of the 
undersigned shall not affect the right of the 
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survivors or any of them or of the sole 
survivor to withdraw all of the said moneys 
and interest from the said Bank and to give 
a valid and effectual discharge or receipt there- 
for. 

On A.’s death, L. claimed the moneys in 
the account as survivor. The plaintiffs, the 
beneficiaries of A.’s estate, claimed the moneys 
as an asset of the estate. The Court of Appeal 
for Ontario had declared that the sum in 
question was the property of L. 


HELD: Reversed. The moneys in the account 
on A.’s death were an asset of A.’s estate, as 
there would be a resulting trust in favour of 
A. All the moneys in the account had been 
deposited by A. The opening of the account 
was solely for the convenience of A. and the 
joint account agreement was executed for the 
protection of the Bank. 

The language is no more absolute or un- 
equivocal than in a deed of land or a transfer 
or shares of stock by the owner to the joint 
names of the transferor and transferee. 


The law is well settled that when a person 
transfers his own money into his own name 
jointly with that of another person, except in 
cases with which we are not concerned, then 
there is prima facie a resulting trust for the 
transferor. 

The words ‘shall be the joint property of 
the undersigned’ or ‘right of survivorship’ 
and ‘all moneys in the account to be joint 
property of the undersigned’ are indeed apt 
words to convey a legal title to the fund, but 
not to convey the whole fund beneficially. 
Something more than a mere transfer is re- 
quired. 

There was no clause declaring the property 
to be joint, but what is significant is the evi- 
dent hesitation to treat the terms as defining 
the interests of the depositors inter se, as 
intended to do more than specify the basis of 
deposit from the standpoint of the bank. 

—Reported by L. G. Goodenough, Toronto 


JURISDICTION — Court Supervision not 
Dislodged by Trustee’s Removal from 
State 


United States Court of Appeals—District of Columbia 


Daniel F. Boone, Appellant v. Wachovia Bank & Trust 
Company, Nos. 9442 and 9443, decided September 22, 
1947. 


Frances M. Lightner died testate, a resi- 
dent of and domiciled in North Carolina, nom- 
inating her son-in-law, Daniel F. Boone, as 
executor and trustee. The will was duly ad- 
mitted to probate in North Carolina and 
Boone after having obtained the court’s con- 
struction of the will proceeded with the ad- 
ministration of the trust. He left North Caro- 
lina in 1940 and took the trust assets with 
him to the District of Columbia. Subsequently 
the beneficiaries of the trust filed a complaint 





against the trustee, seeking his removal. Ser- 
vice was had on him by publication and by 
service on him in the District of Columbia 
by a United States marshal. He was not 
served in North Carolina, however, and did 
not appear or plead in response to the re- 
moval petition; but, more than a year after 
the filing of that petition, Boone filed in the 
court in which it was pending his fourth an- 
nual accounting as trustee. 


The judgment was entered, removing Boone 
as trustee and appointing defendant as his 
successor. As a basis for its decree, the court 
found as facts that Boone’s misconduct in 
handling the trust fund had resulted in a loss 
of $11,490.56; that without the approval or 
authority of the court or any court he had 
removed the trust fund to the District of 
Columbia; and that in other respects he had 
acted improperly. The successor trustee was 
expressly authorized and directed to institute 
and prosecute in any jurisdiction such actions 
as might be necessary to obtain possession of 
the trust assets. 


The successor trustee sued Boone in the 
U.S. District Court for the District of Colum- 
bia to recover all assets of the trust estate 
and to obtain an accounting. He denied the 
jurisdiction of the Court to remove him. Boone 
was ordered to surrender all assets which he 
held as trustee. 


HELD: Sustained. The North Carolina 
Court initially had complete control of the 
trust relationship, the trust assets, the bene- 
ficiaries and the. trustee, and it was the 
trustee’s duty to administer the trust according 
to the law of North Carolina under the super- 
vision of the court of that State. Jurisdiction 
was not lost over the trust or the trust assets 
merely because the trustee wrongfully re- 
moved the assets to his new domicile, nor did 
his absence from North Carolina impair or 
destroy such jurisdiction. The court which ap- 
points a trustee has power to remove him and 
appoint another in his stead when he goes 
out of the jurisdiction so that notice to the 
trustee by constructive process is sufficient. 
A testamentary trustee acting under court 
supervision cannot step across state line with 
the portable trust assets in his pocket and 
then defy the supervising court to remove 
him, on the ground that his wrongful removal 
of the assets and his own absence had ren- 
dered the court powerless. 


PowERS — Appointment — Conflict of 
Laws — Controlling Rule Against Per- 
petuities 


Delaware—Court of Chancery 
Wilmington Trust Co. v. Sloane, 54 A. (2d) 544. 


Thomas A. Edison during his life created 
a trust to pay income to his son, William, for 
life with a power of appointment over the 
principal. By will he also established trusts 
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for his children, including William, with sim- 
ilar powers. A New York trust company was 
made trustee under the inter vivos trust. Wil- 
liam bequeathed part of both trust funds in 
trust for his wife, giving her a power of ap- 
pointment. She thereupon bequeathed these 
shares to several persons, all of whom were 
in being at the creation of the inter vivos 
trust. The elder Edison’s trusts were created 
in New Jersey. William died, a resident of 
Delaware. Questions arose as to which state’s 
law determined the validity of the trusts under 
the rule against perpetuities. 


HELD: Delaware law controls. In determin- 
ing the situs of a trust, the place of execution 
of the instrument and the domicile of the 
beneficiaries are not important indicia. Dom- 
icile of the trustee and place of administration 
are. Thomas Edison’s trust agreement pro- 
vided that his trustee should transfer the 
fund to whomever William appointed and 
Thomas’ will left it to the executors to select 
the trustee. William determined the location 
by associating the trust funds more closely 
with Delaware than elsewhere. 

By New Jersey law a trust may be appoint- 
ed in trust. In both states the common-law rule 
of lives in being is the law and therefore all 
the bequests are valid. New York cannot con- 
trol merely because the original trustee was 
there and because Thomas provided that in 
the event of a failure of appointment, intestate 
shares would be determined by the laws of 
New York. 


SPOUSE’S RIGHTS — Construction of Share 
Where Will Refers to Statutory Portion 


Connecticut—Supreme Court 


Allen v. Tyson, 133 Conn. 699. 


Testator appointed an executor, directed 
the payment of his debts by the executor, re- 
ferred to his three children by name and de- 
vised unto his children undivided equal inter- 
ests in his estate over and above the amount to 
which his wife is entitled under the laws of 
the State of Connecticut. 
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Section 5156 of the General Statutes pro- 
vides that the widow shall be entitled to the 
use for life of one-third of the estate after 
the payment of all debts and such right cannot 
be defeated by will; if there is no will, the 
widow takes such third absolutely. 

The question arises as to whether the testa- 
tor meant to give her the share she would 
have taken under the statute if he had died in- 
testate, or the share she would have received 
if he had made a will. 

HELD: The intention of the testator was to 
have all of his property pass under the will. 
If a will is susceptible to two constructions, 
by one of which the testator disposes of the 
whole of his estate and by the other of which 
he disposes of a part only and dies intestate 
as to the remainder, the construction by 
which the whole of the estate is disposed of is 
preferred if such construction is reasonable 
and consistent with the general scope and pro- 
visions of the will. 


It is unlikely that a testator would intend 
to have his estate administered as partly tes- 
tate by an executor and partly intestate by 
an administrator. This would cause confusion 
as creditors would be uncertain as to whether 
they should present their claims for payment 
to the executor or to the administrator. 


The testator must be presumed to know and 
understand the nature of the statutory share 
which he intended his wife to take. Conse- 
quently, he must have intended the result 
which follows if there is a will instead of the 
result where there is no will. Therefore, the 
wife is entitled to the life use of one-third of 
the estate. 


TAXATION — Estate & Inheritance — Leg- 
acy Must Bear Entire Tax Resulting 
from Inclusion in Estate 


New York—Appellate Division, 1st Dept. 
In re Jamison, N.Y.L.J., Sept. 22, 1947. 


Sisters-in-law of testatrix were liable on 
promissory notes for substantial amounts 
which testatrix owned. She bequeathed the 
notes to one of them but conditioned the gift 
upon the payment by the sister-in-law of all 
inheritance, income and other taxes imposed 
upon the estate in respect of said notes. Upon 
the payment of the taxes the executor was 
directed to cancel the notes. The question was 
whether the legatee must pay a pro rata 
share of the total estate taxes, based on the 
amount of the bequest in relation to the estate, 
or the full amount of the tax resulting from 
the inclusion of the notes as part of the estate. 


HELD: Considering the nature of the gift 
, and the surrounding circumstances, the legatee 
was required to relieve the estate of all taxes 
arising therefrom. If the testatrix desired 
apportionment only she could have said noth- 
ing concerning the tax and under D.E.L. Sec. 
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124 the estate tax would have been appor- 
tioned. A competent draftsman drew this will, 
and the court must give some significance to 
the language used. 


Personal election by the legatee, who died 
shortly after the testatrix, to meet the con- 
dition or not was unnecessary since the bequest 
vested at testatrix’s death. 


TAXATION Estate & Inheritance — 
Trustee of Inter Vivos Trust Pays In- 
heritance Tax Thereon 


Wisconsin—Supreme Court 
Will of Cudahy, 28 N.W. (2d) 340. 


Testator was one of the settlors under a 
family trust, by whose terms the trustee was 
required to pay out of the income of the 
trust “any and all taxes which said trustee 
may be required to pay by any present or 
future law.” Testator’s share of the assets 
of the trust was taxable as a part of his 
estate under the Wisconsin inheritance tax 
law. He provided in his will that “all inheri- 
tance, estate and succession taxes be paid 
by my executor.” The county court held that 
the executor must pay the tax on the assets 
of the trust which were taxable in the estate. 

HELD: Reversed. The words “all inher- 
itance, estate and succession taxes” as used 
in the will impliedly refer only to the taxes 
on property passing under the will itself. The 
purpose of the provision was merely to ab- 
solve the specific devises and legacies from 
liability for tax and impose such liability on 
the residue, not to make the testator’s estate 
liable for taxes whose payment was already 
provided for in the family trust instrument. 
The will manifests no intention to benefit the 
beneficiaries of the trust estate at the expense 
of the residuary beneficiaries under the will. 
Therefore the tax is payable by the trustee, 
not by the executor. 


HELD: The ex parte order of the court 
authorizing the sale, having been made with- 
out notice to the widow, was of no effect, 
but the executor needed no such order because 
the will gave him power to sell all of the 
assets of the estate including the partnership 
interest specifically bequeathed to the widow. 
Such specific bequest did not suspend the 
power of sale. The trial court having found 
upon sufficient evidence that no fraud was 
committed and that an adequate price was re- 
ceived, the widow’s petition was properly dis- 
missed. 


Charitable Gift Decision Affirmed 


Estate of Barter, 177 P. 2d 574 (1947), ab- 
stracted in 84 Trusts and Estates 470 (April 
1947), has been affirmed by the Supreme Court, 
30 A. C. 551 (Sept. 10, 1947). 





TAXATION — Income — Annuities Remain 
Tax Free Despite Change in Tax Laws 


New Jersey—Court of Chancery 
Commercial Trust Co. v. Kohl, 54 A (2d) 473. 


Testator provided for certain yearly pay- 
ments to his wife, daughter, and issue of his 
daughter. In March, 1942, upon application 
for construction and instructions, the court 
decreed that the payments to the wife and 
daughter constituted annuities and were a 
charge upon the whole estate. The Federal 
income tax law having been amended on Octo- 
ber 21, 1942 with respect to the reporting of 
annuity income, the fiduciaries now ask further 
instructions. They seek to determine their 
obligation under the decedent’s will to pay to, 
or on behalf of the beneficiaries, the increased 
income taxes of said beneficiaries resulting 
from the inclusion of the annual sums re- 
ceived under the amended law. 


HELD: Where a court decree has adjudi- 
cated the clear intent of the testator to be 
the payment of fixed legacies (annuities), 
first out of income, and then out of corpus 
to the extent net income is not sufficient, a 
subsequent change in the income tax law can- 
not defeat or affect the rights of beneficiaries. 
The annuities are tax-free and the fiduciaries 
are instructed to pay to or for the recipients 
of the testator’s bounty such sums by which 
their income taxes may be increased by rea- 
son of inclusion of amounts received in their 
taxable income. 


WILLs — Construction — Gift of Income 
— Life Estate or Fee 


Pennsylvania—Supreme Court 
Carmany Estate, 357 Pa. 296. 


Testator gave his residuary estate to his 
executors to pay from the net income, after 
the payment of taxes and all other expenses 
of administration, $1500 annually to his wife, 
“which sum I hereby give, devise and bequeath 
to her,” and to pay the balance of the net 
income to his daughter, “her heirs and as- 
signs.” Upon the death or remarriage of the 
widow, the entire net income was given to 
the daughter, “her heirs and assigns.” The 
executors were given power to sell real estate, 
and in the event the house in which the widow 
was living was sold, the proceeds were to be 
held in trust and the income paid to the 
widow. The widow died leaving a will in 
which she gave her entire estate to her brother 
and sister. The executor and residuary leg- 
atees of the widow’s will filed a Petition 
for partition of testator’s real estate. The 
lower Court dismissed the Petition on the 
ground that the entire fee simple estate was 
in testator’s daughter. Petitioners appealed, 
alleging an intestacy under testator’s will, 
whereby the daughter and widow each acquired 
a one-half interest in the real estate. 
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HELD: Affirmed. The clear and primary 
purpose of the trust was to provide for the 
widow during widowhood, and the conclusion 
is inescapable that he intended to give his 
entire residuary estate to his daughter. The 
absence of the words, “for life,” and the 
presence of the words, “heirs and assigns,” are 
irrefutable manifestations of intention to give 
an estate of inheritance and not to die in- 
testate. In addition, the gift of income to 
the daughter was unlimited in time, amount, 
and conditions, and the fact that the executors 
had the duty of collecting the income, paying 
the expenses, and turning the balance over 
is insufficient activity to defeat the rule that 
an absolute gift of income is a gift of the 
principal. 


‘Council’ of Life Underwriters 


ORGANIZATION of the New Rochelle (N. Y.) 
Council of Life Underwriters was completed 
last month at a special meeting of nine under- 
writers in the board of directors room at the 
First National Bank. George S. Vrionis was 
named temporary chairman of the new group. 
One of the immediate projects of the Council 
will be distribution of folders relating to estate 
planning. 
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